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JOINT APPENDIX 


[Dated October 20, 1967] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, LOCAL 3-89, 
AFL-CIO, 


) 

) 

) 

Petitioner, ) 

v. ) No. 21,289 
) 
) 
) 
) 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


PREHEARING CONFERENCE STIPULATION: 


Pursuant to Rule 38(k) of the Rules of this Court, the parties, 


subject to the Court's approval, hereby stipulate and agree as follows: 


I. THE ISSUES 
A. The Board and the Union agree that the issues are as follows: 


1. Whether the Board properly found that the Ciapany did 
not insist that the Union accept its proposal concerning a non- -mandatory 
bargaining subject during collective bargaining negotiations, and there- 
fore, did not violate Sections 8(a)(5) and (1) of the Act. 


2. Whether the Board properly found that the sole purpose 
of the Company's lockout was to bring permissible pressure on its 
employees and their Union in support of its legitimate bargaining posi- 
tion within the meaning of American Shipbuilding Co. v. N.L.B.B., 380 
U.S. 300, and therefore, the lockout did not constitute violations of Sec- 
tions 8(a)(5), (3) and (1) of the Act. 
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B. The Board has been authorized to state that Union Carbide 
Corporation, Mining and Metals Division, which has moved to intervene 


in the proceedings, would state the issues as follows: 


1. Whether the Board properly dismissed that portion of the 
complaint alleging that the Company had unlawfully insisted that the 
Union accept its proposal concerning a non-mandatory bargaining subject, 
to the point of causing an impasse in the collective bargaining negotia- 
tions and that, therefore, the Company did not violate Sections 8(a)(5) 
and (1) of the Act. 


2. Whether the Board properly dismissed that portion of the 
complaint alleging that the Company employed the lockout of July 2, 1966 
for the unlawful purpose of obtaining a non-mandatory bargaining item, 
on the ground that the sole purpose of the Company’s lockout was to 


bring permissible pressure on its employees and their Union in support 


of its legitimate bargaining position within the meaning of American 
Shipbuilding Co. v. N.L.R.B., 380 U.S. 300, and was not for an unlawful 
purpose and that, therefore, the Company did not violate Sections 8(a)(5), 
(3) and (1) of the Act. 


3. Whether the Board properly dismissed the complaint in 
its entirety on the ground that the Company's conduct during the negotia- 
tions, including the lockout after impasse in bargaining was reached, 
was not unlawful. 


ll. THE JOINT APPENDIX 
1. The relevant portions of the record shall be reduced to a 
joint appendix comprising the materials the parties shall designate. 


2. The Union shall designate those portions of the record required 
to be reproduced by the Rules of this Court (including the Board's deci- 
sion and Order, the Trial Examiner's Decision, this stipulation and the 
Court's order thereon) and shall bear the cost of reproducing these 


materials. 
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3. Each party shall designate such additional material as it 


wishes to reproduce and shall bear the cost of reproducing the material 


which it designates. The printing of the joint appendix shall be the re- 


sponsibility of the Board. 


4. The Union shall serve the Board with its designation on or 
before October 30, 1967. The Board shall serve the Union with its 
designation of additional portions of the record which it wishes re- 


produced on or before November 6, 1967. 


5. Forty (40) copies of the joint appendix shall be printed under 
this stipulation; the required number of copies shall be filed with the 
Court and the remaining copies shall be divided among the parties. 


Dated at Washington, D. C. /s/ Marcel Mallet- Prevost 


P Assistant General Counsel 
This 20th day of October, 1967 National Labor Relations Board 


Dated at Washington, D. C., /s/ 


: Counsel for Oil, Chemical 
This day of October, 1967 and Atomic Workers International 


Union, Local 3-89, AFL- -CIO 


[Dated October 20, 1967] 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, LOCAL 3-89, 
AFL-CIO, 
Petitioner, 
v. : No. 21,289 


NATIONAL LABOR RELATIONS BOARD, 


Respondent, : 


and 


UNION CARBIDE CORPORATION, MINING 
AND METALS DIVISION, 
Intervenor. 


SUPPLEMENT TO PREHEARING 
CONFERENCE STIPULATION 
The motion of Union Carbide Corporation for leave to intervene 
in the above proceeding, having been granted, it is hereby further 
stipulated as follows: 


1. The Union shall serve the Board and the Company with its 
designation on or before October 30, 1967. The Board shall serve its 
counterdesignation on the Union and the Company on or before November 
6, 1967. The Company shall serve the Board and the Union with its 
designation of the record on or before November 13, 1967. 


2. Forty (40) copies of the joint appendix shall be printed and 
divided equally among the parties after the proper number have been filed 
with the Court. 
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3. The Company agrees to pay the costs of reproducing that 


portion of the record which it wishes to be printed in the joint appendix. 


Dated at Washington, D. C., /s/ Marcel Mallet-Prevost 


: Assistant General Counsel 
this 20th day of October, 1967 National Labor Relations Board 


Dated at Washington, D. C., /s/ | 

: Counsel for Oil, Chemical and 
this day of Atomic Workers International 
Union, Local 3-89, AFL-CIO 


Dated at New York, N. Y., /s/ 


this day of Counsel for Union Carbide Corp. 


[Filed November 1, 1967] 


* * * * 


Before: Robinson, Circuit Judge, in Chambers. 
PREHEARING ORDER 


Counsel for the parties in the above-entitled case having submitted 
their stipulations pursuant to Rule 38(k) of the General Rules of this 
Court, and the stipulation having been considered, the stipulation is ap- 
proved, and it is | 


ORDERED that the stipulation shall control further proceedings 
in this case unless modified by further order of this Court, and that the 
stipulations and this order shall be printed in the joint appendix herein. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
NINTH REGION 


In the Matter of: 


UNION CARBIDE CORPORATION, 
MINING AND METALS DIVISION 


OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, LOCAL 3-89, 
AFL-CIO 


) 
) 
) 
and ) Case No. 9-CA-3949 
) 
) 
) 
) 


Room 5405 

New Federal Building, 
500 Quarrier Street, 
Charleston, West Virginia 
Monday, August 29, 1966. 


The above-entitled matter came on for hearing, pursuant to notice, 
at 10:30 o'clock a.m., EDST. 


BEFORE: 
GEORGE J. BOTT, ESQ., Trial Examiner. 


APPEARANCES: 
JACK V. BAKER, ESQ. Region 9, Cincinnati, Ohio. 
and 


STANLEY MESTEL, ESQ. Washington, D. C., appearing on 
behalf of the General Counsel. 


JAMES J. CRONIN 1840 California Street, Denver, 
Colorado, appearing on behalf 
of the Petitioner. 


DAVID J. JOHNSON, ESQ. Jackson, Kelly, Hold & O'Farell, 
1601 Kanawha Valley Building, 
Charleston, West Virginia; 


JACK P, SIMPSON, ESQ. 270 Park Avenue, New York, 
New York, appearing on behalf 
of the Respondent. 


* * * * : * 

MR. MESTEL: The next one was June 28 and June 29, 1966. 
I probably made a misstatement. 

Counsel for the company and the General Counsel have worked out 
a stipulation. There was a hearing before Judge Field asking for an 
injunction pursuant to 10(j) of the Act. We have agreed with the company 
to stipulate that record to the Trial Examiner with the attached exhibits, 
subject to the agreement that either party is free to introduce whatever 
additional testimony it wishes. Is that correct? 

MR. JOHNSON: That is right. 

MR. CRONIN: Mr. Trial Examiner, I would like the record to 
reflect that the charging party has no objection to the stipulation. 

* * * * “ ; * 

TRIAL EXAMINER: Suppose I say now I note your stipulation 
about using the 10(j) record before District Judge Field, and I approve 
it and I will accept it according to your stipulation. I don’ t like to 
anticipate, as it may be unnecessary. It looks like a large record, You 
must have had witnesses. 

MR, MESTEL: Yes. 

TRIAL EXAMINER: Are you actually going to supplement this 
with testimony? 

MR. MESTEL: Yes. We plan to supplement it, although we 
certainly don't intend to go through the kind of detail that we did in the 
record. But we would like some live testimony to come in so that the 


Trial Examiner has some flavor of the negotiations. 
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TRIAL EXAMINER: That is what I am getting to. If I should be 
faced with the question of trying to credit one witness over another, I 
certainly won't be able to do it on the basis of testimony which was taken 
before someone else, unless there is some kind of documentary evidence 
or unless the record is so clear and so on. 

What I am saying succinctly is, don't leave me with the credibility 
question which I may have to decide and not be able to decide it. 

MR. JOHNSON: In that connection, I would say that insofar as this 
record which we are stipulating into the record is concerned; that is, 
the District Court record which is being stipulated into the record is 
concerned, I do not believe that there are any substantial issues of 
credibility presented in that record. Based upon what Mr. Mestel said 
in his opening statement, there may be some presented here in sup- 
plemental or additional evidence. But as I see it, of course the Trial 
Examiner might take a different view of it, but I don't believe there are 
any credibility issues of any substance presented in this record. 

This record, I think, is pretty much in harmony so far as facts 
are concerned. The dispute is what interpretation or what conclusions 
you draw from this record. 

x * * * * 

MR. MESTEL: This would be General Counsel's Exhibit 2, which 
is a transcript of the record made in the 10(j) proceedings in the United 
States District Court, Southern District of West Virginia, Farkas against 


Union Carbide Corporation, Mining and Metals Division, tried before 
Judge John A. Field, Jr., on August 1, 2, and 3, 1966, Civil Action 
No. 3487. 


(The document above- referred to 
was marked GC Exhibit No. 2 for 
identification.) 


TRIAL EXAMINER: That is admitted in evidence. 

oe * * * * 

MR. MESTEL: General Counsel's Exhibit No. 3 for identification 
is an agreement between the Alloy works of the Metals Division of Union 
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Carbide Corporation and Local 3-89 of the Oil, Chemical and Atomic 
Workers International Union, AFL-CIO, dated on the front July 2, 1964, 
and referred to in the transcript as Exhibit A. | 


(The document above referred to 
was marked GC Exhibit No. 3 for 
identification.) | 


TRIAL EXAMINER: I assume that is going in by agreement of all 
the parties. | 

The contract is admitted. 

* * * * \ * 

MR. MESTEL: General Counsel's Exhibit 4 is a copy of the 
proposals submitted by the union on May 18, 1966, and referred to in 
the transcript as Exhibit B. | 

TRIAL EXAMINER: When you are talking about the transcript, 
do you mean the transcript in the 10()) proceeding? 

MR. MESTEL: Yes. 

MR. BAKER: That is General Counsel's Exhibit 2. The transcript 
should be referred to here as General Counsel's Exhibit 2 

TRIAL EXAMINER: I don't care how, but just don't call ita 
transcript. : 
(The document above- referred 
to was marked GC Exhibit No. 4 
for identification.) 

TRIAL EXAMINER: I assume these are all going in by agreement 
of the parties, unless I hear otherwise. 

MR. JOHNSON: That is right. 

TRIAL EXAMINER: That is admitted. 


* * * * ' * 


MR. MESTEL: General Counsel's Exhibit 5 is a copy of the outline 
of the company's final position made on June 29, 1966, referred to in the 
10(j) proceedings as Exhibit C. 


(The document above- referred to 
was marked GC Exhibit No. 5 for 
identification.) | 


TRIAL EXAMINER: That is admitted. 


x x * * x 


MR. MESTEL: General Counsel's Exhibit No. 6 is a copy of a 
handbill distributed to the employees on June 29 by guards at the Alloy 
plant of Union Carbide's Mining and Metals Division plant <t Aliu,;, 
West Virginia, and referred to in the 10(j) proceedings as Exhibit E. 


(The document above- referred to 
was marked GC Exhibit No. 6 for 
identification.) 


TRIAL EXAMINER: General Counsel's Exhibit No. 6 is admitted 
into evidence. 

= * * * * 

MR. MESTEL: General Counsel's Exhibit 7 is a copy of a letter 
given to the company by the union on July 1 in reply to the proposals of 
June 29, and referred to in the 10(j) proceedings as Exhibit F. 


(The document above- referred to 
was marked GC Exhibit No. 7 for 
identification.) 


TRIAL EXAMINER: General Counsel's Exhibit No. 7 is admitted 
into evidence. 

* * ~ * * 

MR. MESTEL: General Counsel's Exhibit 8 is a true copy of the 
notes of Mr. Frank of a segment of a statement made by Mr. Miles, the 
chief company negotiator at the meeting on June 29, 1966, and is referred 
to in the 10{j) proceeding as Petitioner’s Exhibit 1-D. 


(The document above- referred to 
was marked GC Exhibit No. 8 for 
identification.) 


TRIAL EXAMINER: General Counsel's Exhibit No. 8 is admitted 
in evidence. 

* * * * * 

MR, MESTEL: General Counsel's Exhibit No. 10 is a copy of a 
letter distributed by the company to its employees at Alloy, West Virginia, 


on July 8, 1966, and is referred to in the 10(j) proceedings as Petitioner's 
Exhibit 2. 


(The document above- referred to 
was marked GC Exhibit No. 10 for 
identification.) 


TRIAL EXAMINER: General Counsel's Exhibit 10 is admitted in 
evidence. | 

* * * * : * 

MR. JOHNSON: At this time we offer this exhibit as Respondent's 
Exhibit No. 1 in this proceeding, which is a copy of a memorandum from 
Stephen J. Harris, Assistant Director of the Collective Bargaining Section 
of the Industrial Union Department of the AFL-CIO, to all Union Carbide - 
IUD Committee Delegates, dated March 7, 1966, and which is identified in 
the transcript of the 10(j) injunction proceedings in the District Court as 
Respondent's Exhibit No. 4. 


(The document above- referred to 
was marked Respondent's Exhibit 
No. 1 for identification.) 


TRIAL EXAMINER: Respondent's Exhibit 1 may be admitted into 


evidence. 

* * * * ' * 

MR. JOHNSON: Respondent's Exhibit No. 2 in this proceeding isa 
copy of a resolution adopted by the local union at Alloy, which resolution 
was transmitted to the local union by the memorandum which is marked 
in this proceeding as the Respondent's Exhibit No. 1. This resolution, 
which is Respondent's Exhibit No. 2 in this proceeding, was identified as 

Respondent's Exhibit No. 4-A in the District Court 10(j) injunction 


(The document above- referred to 
was marked Respondent’ s Exhibit 
No. 2 for identification.) 


TRIAL EXAMINER: It may be admitted. 


(The document above- referred to 
heretofore marked Respondent's 
Exhibit No. 2 for identification, 
was received in evidence.) 


10 


MR. JOHNSON: Respondent's Exhibit No. 3 in this proceeding is 
a copy of a notice from Local 3-89 of the Oil, Chemical and Atomic 
Workers International Union, to the membership of Local 3-89, with 
respect to a meeting to be held on Thursday, June 30, 1966, and which 
is identified in the record in the District Court injunction case as 
Respondent's Exhibit No. 5. 


(The document above- referred to 
was marked Respondent's Exhibit 
No. 3 for identification.) 


TRIAL EXAMINER: Respondent's Exhibit No. 3 may be admitted 
in evidence. 


(The document above- referred to, 
heretofore marked Respondent's 
Exhibit No. 3 for identification, 
was received in evidence.) 


MR. JOHNSON: Respondent's Exhibit No. 4 in this proceeding is 
a notice from the business agent of Local 3-89 to the membership of 
Local 3-89, re: Continuation of the Strike Vote, and was identified in the 
District Court injunction proceeding as Respondent's Exhibit No. 6. 


(The document above- referred to 
was marked Respondent's Exhibit 
No. 4 for identification.) 

TRIAL EXAMINER: It may be received. 


* = * * oe 


MR. JOHNSON: Respondent's Exhibit No. 5 is a copy of an exhibit 


listing the successive basic labor contracts and successive pension and 


insurance agreements between the parties at the Alloy plant, which were 
introduced in the District Court hearing, or admitted in the District Court 
hearing, in conjunction with the testimony of witness Earl Engle, and 
identified as Respondent's Exhibit No. 7. 

* * * * * 

MR. JOHNSON: Respondent's Exhibit No. 6 in this proceeding is 
a copy of an exhibit setting forth the evolution and development of certain 


provisions of the pension insurance agreement between the parties, which 
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was admitted in the District Court proceedings in conjunction with 
the testimony of Mr. Earl Engle, and which was identified in the record 
in the District Court injunction case as Respondent's Exhibit No. 8. 

* * * * * 

MR. JOHNSON: Respondent's Exhibit 7 in this proceeding isa 
copy of a letter, actually an original and a copy of the letter, from the 
business agent of Local 3-89 to Mr. J. N. Miles, superintendent of 
industrial relations for the company, dated January 6, 1966, and which 


was identified in the record in the District Court injunction proceeding 


as Respondent's Exhibit No. 9. 


(The document labove- referred to 
was marked Respondent's Exhibit 
No. 7 for identification.) 


TRIAL EXAMINER: Respondent's Exhibit No. 7 will be admitted 


into evidence. 


| 
* * * * ' * 


MR. JOHNSON: Respondent's Exhibit 8 in this proceeding is a 
copy of a letter from Mr. Miles to Mr. J. S. Jones, business agent of 
Local 3-89, dated January 7, 1966, which is Respondent's Exhibit No. 
10 in the District Court injunction proceeding. | 

* * * * i * 

MR. JOHNSON: Respondent's Exhibit No. 9 in this proceeding is 
a letter from Mr. J. S. Jones, business agent of Local 3- 89, addressed 
to Union Carbide Corporation, attention Mr. J. N. Miles, and dated 
April 29, 1966, and being Respondent's Exhibit No. 11 in the District 
Court injunction proceeding. | 


(The document above- referred to 
was marked Respondent's Exhibit 
No. 9 for identification.) 


TRIAL EXAMINER: Respondent's Exhibit No. 9 will be admitted. 
* * * * * 

MR. JOHNSON: Respondent's Exhibit No. 10 in this proceeding 
is a copy of the acknowledgement of the West Virginia State 
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Department of Labor, Commissioner Lawrence Barker, of a Section 
8(d) notice given by the union, which acknowledgement is dated May 2, 
1966, and which is Respondent's Exhibit No. 12 in the District Court 
injunction case. 

* * * * * 

MR. JOHNSON: Respondent's Exhibit No. 11 in this proceeding is 
a letter from Mr. J. N. Miles to Mr. J. S. Jones, business agent of Local 
3-89, dated May 4, 1966, and which is Respondent's Exhibit No. 13 in the 
District Court injunction proceeding. 

* * * * * 

MR. JOHNSON: Respondent's Exhibit No. 12 is a letter from Mr. 
J. S. Jones, business agent of Local 3-89, to Mr. J. N. Miles, dated May 

13, 1966, and being Respondent's Exhibit No. 14 in the District 
Court injunction proceeding. 

* * * * * 

MR. JOHNSON: Respondent's Exhibit No. 13 in this proceeding is 
a copy of a letter from Mr. J. N. Miles to the Federal Mediation and 
Conciliation Service dated May 27, 1966, which is Respondent's Exhibit 
No. 15 in the District Court injunction proceeding. 

* * * * * 

MR. JOHNSON: Respondent's Exhibit No. 14 in this proceeding 
is a letter from Mr. J. N. Miles to Mr. J. S. Jones, business agent of 
Local 3-89, dated May 13, 1966, and which is Respondent's Exhibit No. 
16 in the District Court injunction proceeding. 


* * * * * 


MR. JOHNSON: Respondent's Exhibit No. 15 in this proceeding 
is a copy of the company’s written reply to the union’s written proposals 
which were presented to the company on May 18, 1966. This Exhibit 
was Respondent's Exhibit No. 17 in the District Court Injunction 
proceeding. 


* 
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MR. JOHNSON: Respondent's Exhibit No. 16 in this proceeding is 
a letter from Mr. C. D. Summers, President of Local No. 3-89, to Union 
Carbide Corporation, attention Plant Manager and/or Representative, 
dated July 1, 1966, and which is Respondent's Exhibit No. 18 in the 
District Court injunction proceeding. | 


(The document above-referrred to 
was marked Respondent's Exhibit 
No. 16 for identification.) 


TRIAL EXAMINER: Respondent's Exhibit No. 16 will be admitted 
into evidence. 

* * * * i * 

MR. JOHNSON: Respondent's Exhibit No. 17 is a letter from Mr. 
J. N. Miles, Superintendent of industrial relations, to Mr. C. D. Summers, 
President of Local 3-89, dated July 5, 1966, and which is Respondent's 
Exhibit No. 19 in the District Court injunction proceeding. 


(The document above- referred to 
was marked Respondent's Exhibit 
No. 17 for identification.) 


TRIAL EXAMINER: The Respondent's Exhibit No. 17 will be 


admitted into evidence. 


* * * * | * 


MR. JOHNSON: May it please the Examiner, it is the company's 
position in this case first that the company did not condition its bargaining 

upon the union's acceptance of the company's proposals for a new 
pension and insurance agreement for five years, as is alleged in the 
complaint. Instead, we believe that the evidence will show that the 
pension insurance proposal was offered by the company on a permissive 
basis as one possible basis or route to an agreement, but that the 
company never insisted that it had to be accepted or conditioned on the 
willingness to reach an agreement or to bargain on any issue in the 
negotiations on the union's acceptance of that proposal, 

Secondly, is is our position that the company did not shut down its 


plant on July 2 and lay off its employees for the purpose of forcing a 
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modification of a pension insurance agreement, but instead for the purpose 

of resisting the bargaining demands and strategy of the union, within the 

application of the doctrine laid down in the American Shipbuilding Case. 
Thus we say that the company has not interfered with, restrained, 


or coerced its employees in the exercise of any rights guaranteed by the 


Act, has not refused to bargain in good faith, and has not violated pro- 


visions of 8(a)(1), (3). (5), or (a) of the Act, as alleged in the complaint. 

We believe the evidence will show the facts of this case are these: 
There were prior to July 2, 1966, two labor agreements at the Alloy 
plant. One was a so-called general agreement or basic agreement which 

related generally to wages, hours, and working conditions at that 
plant, and which had a termination date of 12:01 a.m. on July 2, 1966, on 
sixty days‘ notice by either party. 

The other was a separate agreement, although it is printed in the 
same green booklet, for the information of the parties and for their use. 
Actually it constitutes a separate agreement dealing with pensions and 
insurance and with an expiration date of 11:59 p.m. on July 1, 1967. 

The general basic agreements at this plant have customarily 
been negotiated for a term of two years, and they have customarily, 

I think invariably, run their two year term without a modification in the 
interim. 

The pension insurance agreements, on the other hand, have 
customarily been negotiated for five year terms, but unlike the basic 
agreements, it was characteristic of the pension insurance agreements 
that they were renegotiated voluntarily between the parties, modified 
and extended, for an additional five year period, before the completion 
of their full five year term. This had happened, I think, as often as not 
with respect to the pension insurance agreements. 

In some instances these midterm modifications of the pension 
insurance agreements were negotiated in conjunction with negotiations 


for basic agreements. In other instances the modifications of the 
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pension insurance agreement were negotiated at times when neither 

agreement was open for modification by its terms. i 

These midterm modifications and extensions of the pension insurance 
agreements ordinarily came about as a result of the same: ‘improvements 
having been made in the pension insurance agreement with respect to the 
nonbargaining unit employees at the plant. That is to say that the 
Company in the past has placed in effect the improved pension insurance 
plans applicable to its nonbargaining unit employees, and neither the 
company nor the union had then instigated discussions of placing the 
same plan into effect with respect to the bargaining unit employees, and 
as a result of this effort, modifications had been agreed upon in midterm. 

Thus we believe that the evidence will show that the possibility and 
the practice of the negotiating of modifications in unexpired pension 
insurance agreement by mutual and voluntary agreement by the parties 
was well known and familiar to these parties. 

* * * * | * 

In January of 1965 the company had put a new pension insurance 
plan in effect for all its nonbargaining unit employees, and in January, 
1966, the company had put a new vacation plan into effect for nonbargaining 
unit employees at Alloy. i 

On January 6, in keeping with the history of discussions between 
the parties concerning the possibility of agreeing to midterm modifications 
in improved benefits which had been extended to nonbargaining unit 
employees, the union wrote the company a letter, in which it requested 
an opportunity to discuss the possibility of putting the new vacation plan 
into effect without waiting for the termination of the current basic 
agreement. | 

We believe the evidence will show that the company eeecognieea that 
it was eventually in the collective bargaining cards that the bargaining 
unit employees at Alloy would get this improved vacation plan which had 


already been placed in effect with respect to nonbargaining unit employees. 
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But the fact is that the new vacation planis a very desirable thing 
from the employees’ standpoint and a quite costly thing from the employer's 
standpoint, and the company was not willing to just give it away. 

In looking around for a logical and workable basis for some trade, 
some combination of things which could be put together in order to permit 
the union's request for improved vacation plans to be recognized, it ap- 
peared that the most likely choice would be to put the new vacation plan 
into effect, and the new pension insurance plan with a five year extension 
of the latter, which extension the Company regarded as advantageous to 
it. 

That proposal was made by the company in response to the union's 
request made in its letter of January 6,1966, but no agreement was 
reached concerning that proposal at that time. 

With further reference to the background of the 1966 negotiations, 
we think, speaking generally, that the evidence will show that the company 
had bargained with this union at the Alloy plant for more than twenty-five 
years, that its relationship with the union had been generally successful, 
and generally amicable, that the company has not had and does not have 
any animus toward the union nor any motivation to try to subvert or 
avoid its bargaining relationship with the union. 

Above all, we believe the evidence will show that there was nothing 
in the circumstances surrounding the 1966 negotiations which motivated 
the company to avoid reaching an early agreement. On the contrary, we 
think the evidence will show that the opposite was true. 

In order to understand why, and the background of the 1966 negotia- 
tions, it is necessary to know a little bit about the company's various 
mining and metals plants and the collective bargaining situation that 
existed with respect to them as well as the Alloy plant in 1966. 

The evidence stipulated in the case already shows that the mining 
and metals divison of the company has five plants in separate locations, 
all of which are represented by either the steel workers or the oil, chem- 


ical and atomic workers union. One of these plants, of course, is the Alloy 
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plant, where the production and maintenance employees are represented 
by OCAWIU. There is another plant at Ashtabula, Ohio, represented by 
the steel workers, another plant at Marietta, Ohio, represented by OCAW, 
another plant at Portland, Oregon, represented by the steel workers, and 
another plant at Sheffield, Alabama, represented by the steel workers. 

The expiration dates of contracts at those plants were as follows: 

The Alloy contract terminated on July 2. 

The Ashtabula contract terminated on July 13. 

The Portland contract terminated on August 15. 

The Marietta contract terminated on August 27. 

The Sheffield contract terminated on November 1. 

We believe the evidence will show that it was the union's purpose 

in the 1966 negotiations to delay, drag out, bargaining at Alloy until 
a sufficient number of the contracts at these plants had terminated, to 
permit a simultaneous strike at three or four of the plants at the same 
time. 

We believe the evidence will show that this scheme was part and 
parcel of a declared and publicized purpose of the industrial union depart- 
ment of the AFL-CIO to force multiplant bargaining on the company 
through common demand, uniformly asserted, backed up by common 
action, including a simultaneous strike and to resolve not to settle any- 
where until the union was satisfied everywhere. 

We believe the evidence will show that at a meeting between company 
representatives and representatives of IUD in April of 1966, the IUD 
representatives informed the company management that in August or 
September of 1966 they would have a number of the company's plant shut 
down at the same time. | 

In short, we believe the evidence will show that the union's object 
in the 1966 negotiations at Alloy were to avoid any agreement at that 


plant until the contracts expired at Ashtabula, Marietta, and elsewhere, 


and the union could strike a number of plants at the same time. 


* * * * 
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It is our contention that considering each part of these negotiations 
in context with other parts and looking at the matter as a whole, that it is 
plain that the company never took an adamant or insistent position that 
acceptance of the company’s pension insurance proposal was a condition 
to an agreement or to bargaining on any other issue. 


We believe the evidence will further show that the reason the plant 


was shut down and the employees were laid off was not to force any agree- 


ment on a nonbargainable subject, but to resist the demands the union was 

making in the negotiations and to forestall the union's declared and publi- 

cized plan to delay action or a work stoppage at the Alloy plant until such 

time as contracts had expired at other plants and a more effective simul- 
taneous strike could be carried on. 

We believe that the real issue here was not one of any nonbargainable 
subject in negotiations, but was whether the union was to have, in the lan- 
guage of the American Shipbuilding Case, exclusive control of the timing 
and duration of work stoppages calculated to influence the result of collective 
bargaining negotiations. 

Thank you. 

* * * * * 

MR. MESTEL: Prior to calling Mr. Frank, maybe I could clarify 
the Government's position in just a couple of quick sentences. 

We do not contend that a lockout per se is unlawful, and had Union 
Carbide been leery of the other plants shutting down and had reached a 
legitimate impasse in the bargaining at Alloy and then lockedout in pur- 

suance of this legitimate impasse, we do not contend that would be 
unlawful. 

* * 

JOHN L, FRANK 
was called as a witness by and on behalf of the National Labor Relations 
Board and, having been first duly sworn, was examined and testified as 
follows: 
DIRECT EXAMINATION 


* 
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BY MR. MESTEL: 

Q. When was the first meeting that you attended? A. , I will have 
to check my notes on this. | 

Q. Please do. A. The first meeting I attended was May 18. 

Q. What was accomplished at that meeting? A. This is the day I 
believe we presented our demands and started a review of them. 

Q. You presented your demands and started a review. Were you 
able to reach agreement on any of the proposals at that time? A. On 
May 18? : 

Q. Yes. A. No. 

Q. When was the next meeting? A. May 25. 

Q. What transpired at that meeting? A. The next meeting I did not 
attend. The next meeting that was held I did not attend. | 

The next meeting I attended was on May 25. 

Q. What transpired at the May 25th meeting? A. We discussed a 
further discussion of the union demands. | 

Q. At this point were you discussing the economic or noneconomic 
issues? A. Noneconomic. | 

Q. What was the reason you were discussing the noneconomic 
issues? A. This is the area that there had been some ground rules laid 
that we would discuss noneconomic first and economic later. 

Q. When were those ground rules laid out? A. Ata meeting on 
May 18. | 
Q. On the May 25th meeting did you reach an agreement on any 
item? A. On the May 25th meeting? | 

Q. Yes. A. Not to my knowledge. 

Q. At that time nothing had been accepted by the company? A. That 
is right. 

Q. When was the next meeting? A. June 1. 

Q. Pardon? A. June 1. 

Q. What transpired at that meeting? A. As a further review of 


union demands, noneconomic demands on the part of the company. That 
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day my notes show they reviewed the balance of the noneconomic demands 
and that was the basis of what took place that day. 

Q. You stated earlier that during the first meeting ground rules 
were laid out to discuss the noneconomic issues first. Do you remember 
who proposed that? A. This was, to the best of my knowledge, a proposal 
by the company. 

Q. At the conclusion of the meeting on June 1, had you reached agree- 
ment on anything? A. No. 

Q. What transpired on June 2? A. On June 2 the company gave a 
proposal to us in the interest, they stated, of an early settlement of all 
issues that had been laid on the table for consideration. 

Do you want me to give the offer? 

Q. Just sum them up. 

A. At this particular meeting they gave us a wage offer in four 
brackets of 6¢, 7¢, 8¢, and 9¢, a precommitted wage offer for 1967 of the 
same amount in four brackets, an additional holiday, improvement on the 
funeral leave, and consideration for a few other demands we had. I believe 
the package included consideration for union demands Nos. 11, 19, 20, 27, 
44, and 47, and we were to drop the balance of our demands. Also part of 
this package was a vacation plan, an improved vacation plan contingent upon 
our accepting the modified pension plan with a 1971 termination date. 

Q. Is the vacation plan included in the basic contract that terminated 
on July, 1966, or that is in the part of the pension agreement? A. No. 
That was part of the basic contract with a 1966 termination date. 

Q. Did you accept or reject that proposal? A. We rejected it. 

Q. Was anything said in the afternoon regarding the pension and 
vacation plans? 

MR. JOHNSON: We object on the grounds previously stated; that 


is, that these precise questions and answers I believe were asked and 


answered by the witness in the injunction hearing in the District Court, 


which we stipulated into the record in this case. 
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TRIAL EXAMINER: Mr. Johnson, I am just as anxious as you are, 

believe me, to keep this thing as concise as possible, particularly 
in view of the stipulation. But I think we are moving very, rapidly, and I 
will overrule your objection at this point. 

For example, I think you both stated in your opening tenants 
that during the afternoon somebody said something which i think was 
favorable to the company's theory on this case. I assume: the answer is 
going to be in line with both opening statements. It better be. 

THE WITNESS: What was your question again? 

TRIAL EXAMINER: The union rejected the company" s offer which 
you just described, Then you apparently had a session during the after- 
noon. Did the company make any opening statement during the afternoon 
with respect to -- 

THE WITNESS: In the afternoon is when we eit the proposal, 
We asked the company in the afternoon session whether the pension was 
open for bargaining, and the answer was "no". We rejected the wage 
offer because we didn't think it was sufficient. In fact, we rejected the 
vacation and pension because they were tied together. ! 

Furthermore, in the afternoon the company said that there was a 
possibility they could be separated. 

BY MR, MESTEL: 

Q. When was the next meeting that transpired? A. The next 
meeting was on June 7. 

Q. What transpired at that meeting? A. At that particular 
meeting there was, I believe, a brief discussion with regard to somebody 
who had a grievance, a medical grievance problem, and ‘we got on to the 
negotiations and there was a general discussion for the most part of the 


day on vacation scheduling. 


This is not in any sense to be taken as a part of the vacation 


plan itself, but only as to how vacations would be scheduled. 
Q. Was any agreement reached at that meeting on any item? 
A. No. 
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Q. When was the next meeting? A. June 8. 

Q. What transpired at that meeting? A. On June 8 we had told the 
company prior that they had not given us a complete review of our demands, 
and on June 8 this review started. On this particular date they did review 
Union Demands 1 through 14. 

Q. And was anything accepted or rejected at that meeting? A. No. 

Q. When was the next meeting? A. The next meeting was June 13. 

Q. What transpired at the June 13th meeting? A. This was a 
continuation of the company’s review, the union’s demands, and on this 
particular day they reviewed the Union Demands 13 through 21. 

Q. Was anything accepted in that meeting? A. No. 

Q. When was the next meeting? A. The next meeting was on June 
20. 

Q. What transpired at that meeting? A. On June 20 the company 
continued to review the union demands, and on this day they picked up with 
Demand No. 22 and reviewed through Union No. 29. 

Q. Was anything accepted at this meeting? A. No. 

Q. What transpired at the next meeting? 

TRIAL EXAMINER: When was it? 

THE WITNESS: The next meeting was June 21. On this day the 
company continued its review of Union Demands 30 through 35, I believe. 

BY MR. MESTEL: 

Q. Was anything accepted at this meeting? A. No. 

Q. When was the next meeting? A. The next meeting was on June 22. 

Q. What transpired at that meeting? A. On this particular day the 


union had asked for some job and equity changes and the company had asked 


for the union to submit a list. On this date a list was submitted. This was 
in reference to Union No. 34. 

On this particular date also the union dropped No. 1, No. 24, 
second paragraph, and No, 48. 

There was also a further continuance of the company's review of 


the union's demands and this continued on through Union No. 47. 
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Q. How many of the union's proposals had been accepted as of this 
time? A. How many of the union's proposals had been accepted? 

Q. By the company. A. There had been no change in this respect, 
other than what happened up to this point, other than what I stated on the 
first offer that was made on June 2. 

Q. But at this meeting did they accept any of the union’ S proposals? 
A. No. 

Q. When was the next meeting? A. The next meeting was June 23rd. 

Q. What transpired at this meeting? A. There was a further continu- 
ation of union demands by the company and on this particular day I believe 
the company started to review 48 and we told them we had dropped this. 
They picked up then with 49 and went on through 50, 51 that day. 

Q. Had the company at that point accepted any of the union proposals? 

A. Not on that day. No. 

Q. When was the next meeting? A. The next meeting was June 24. 

Q. What transpired at that meeting? A. On this day J ack Miles -- 
there had been some wage changes sometime during the course of the 
contract, I don't know why, as a result of job changes or a new job created. 
Anyhow, he reported on these and gave us what the going rates were in 
order to bring Appendix A of the wage changes up to date. 

* * * *x * 

Q. When was the next meeting? A. The next meeting was June 28. 

Q. What transpired at that meeting? 

Let me interrupt you for just one second. Up to June 28 how 
many of the union's proposals had been accepted by the company? 
A. Had been accepted? 

Q. Yes. A. As I gave you, there had been consideration, a movement 
on the company in regard to 11, 19, 20, 27, 44, and 47, which is six. 

Q. How many of the union's proposals had been dropped by the 

union at that point? A. I believe three or four at that point. 


Q. Do you recall what they were? A. No. Idon't. I can give you 
the number of them. 
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Q. Can you give me the number? That will be fine. A. No. 1, 
No. 24, second paragraph, and No. 48. 

Q. What transpired on June 28? A. On June 28, to begin with, 
the company came in and had -- on June 28th there was some discussion 
with regard to Union No, 53, and revised vacation forms. We agreed that 
we would have our additional information that they wanted in regard to 
No. 53 the next day. 

Also there was some discussion on the revised vacation forms, 
and we also submitted substitute language for Union Demand No. 21. 

The company this particular day gave us what they called an 
alternate proposal. 

Q. What was that? A. The alternate proposal included a 1¢ addition 
over the original proposal for the first year. In other words, the wages 
would be in the same four brackets, 7¢, 8¢, 9¢, and 10¢, a precommitted 
wage offer of 6¢, 7¢, 8¢, and 9¢ the second year, a ninth paid holiday, 
contract expiration date of July 1, 1966. There was no pension, vacation, 
or insurance proposal in this alternate proposal. 

The other proposals that they had submitted on June 2 were 
incorporated, such as funeral leave and other language. 
We rejected this proposal the same day. 
Q. Was that proposal in writing? A. No, 


Q. Was the June 2nd proposal in writing? A. No. 


Q. When was the next meeting? 

TRIAL EXAMINER: Hold it just a minute. This is a good time for 
me to ask you, Mr. Frank, to tell me very briefly what your brackets 
are. 

THE WITNESS: On wages. 

TRIAL EXAMINER: Are brackets classifications? You keep talking 
about 7¢, 8¢, 9¢, and 10¢ brackets. Are these groupings of labor grades? 

THE WITNESS: Those were groupings by wage rates. Yes, sir. 

TRIAL EXAMINER: There are a certain number of people in one 


bracket and another group in another? 
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THE WITNESS: Yes. 

TRIAL EXAMINER: These additional wage increases were allocated 
to certain brackets. Is that correct? 

THE WITNESS: That is right. I think they gave us the information 
on this. My notes show that the first bracket of 6¢, which is the bottom 
bracket, would have covered everyone in the two-forty-nine to two-seventy- 

nine. 

The 7¢ bracket would have covered everyone in the two-eighty to 
two-eighty-three. 

The next bracket would have gone from two-eighty-five to three-oh- 


seven, 


The top bracket would have gone from three-oh-eight to three-twenty- 


eight. That is as they exist in the current contract. 

TRIAL EXAMINER: That is enough to give me a picture of what you 
are talking about. 

BY MR. MESTEL: 

Q. Upto the June 28 meeting had the company placed a value on the 
vacation plan in dollars and cents? A. They stated that they considered 
it to be worth six-and-a-half cents at the Alloy plant. Six-and-a-half 
cents an hour. 

Q. What transpired on the next meeting, and when was it? A. The 
next meeting was June 29. On this particular morning we came in to this 
meeting with the additional information that had been requested to go with 
our Demand No. 53. To begin with, the company started'off to give us what 
they considered to be alastandfinal offer, and wetold them that they asked 
for this information the day before, and we were prepared to give it to them. 

They said, "very well," they would hear this out. 

So after this there was some inclination on the part of the company, 
during the course of the day, to accuse us of adding an additional demand. 

So before the day was over we withdraw No. 53 in its entirety. 

After we had given the additional language on 58, they started out to 
present their final offer, and we told them that we were ‘prepared to drop 
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some other demands, and they said, ''We have got a proposition for you." 
So we went into that, which I guess everyone is aware of. 

Do you want me to give the proposal? 

Q. Before you do that, at this point had you completely reviewed 


all of the union proposals? A. That is right. On this particular morning, 


No. 53 was the discussion we had on this additional language which was 
brought in. The different categories that were attached to 53 were pre- 
sented, and this completed the review of the union demands. 

Q. That is the first time you completely reviewed all the union 
demands? A. That is correct. 

Q. Then what happened? A. Then the company gave us what they 
considered to be 2 last and final offer, which included a wage increase 
ranging from 9¢ to 12¢ an hour, in the same four brackets, the first year, 
a precommitted increase the second year of 6¢, 7¢, 8¢, and 9¢, a ninth 
holiday, the same contract language changes they had proposed earlier, 

the improved funeral leave plan, the improved vacation plan, and 
the improved pension and group insurance plans to be effective immedi- 
ately and to continue in effect until 1971, with a termination date of the 
basic collective bargaining agreement to be July 2, 1968? 

Q. Was that proposal presented to you verbally or in writing? 

A. In writing. 

Q. Was that the first proposal they presented to you in writing? 
A. Yes. It was. 

Q. Do you know a Mr. Miles? A. Dol know Mr. Miles? 

Q. Yes. A. Yes. Ido, 

Q. Could you tell us what his job is? A. Head of the industrial 
relations at the Carbide Mining and Metals Plant at Alloy, West Virginia. 

Q. Was he the chief spokesman for the company at the bargaining? 
A. Yes. 

Q. Did he make a statement at the time he presented the written 
proposals to you? A. Yes. He did. 


* * * 
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THE WITNESS: He stated in addition to the written statement, he 
gave us a verbal statement which stated that This is a last and final offer 
as a settlement of all issues that have been presented during these negoti- 
ations, not to be added to or taken away from, and if this proposition is not 
agreed to by the negotiation committee by 4 p.m. of July 1 that they will 
recommend this to the membership for settlement of these contract issues, 
that we will begin a shut-down of the Alloy plant and will have it completely 
closed down by midnight, or 12:01 of June 2, 1966." | 

BY MR. MESTEL: 

Q. When he made that statement, was he speaking off the cuff or 
was he reading from a document? A. He was reading from a document. 

Q. Did you take any notes as to what he said? A. Well, to begin 
with, I started to take notes so far as his contract package was concerned, 
and he said, "Well, you don't need to take the notes, that we have proposals 
in writing.'’ So we did not take any further notes then. : 

Also, when he presented the document in writing he did not include 

his closing statement. We pursued to get a written copy of the 


closing statement, which he refused to give us. 


Later on in the course of the day he did read it off slowly to us SO 


that we could copy it down in longhand. 

Q. After you copied it, what did you do with the document then? 
A. Lasked him if he would sign it, He said, "No." But I read it back to 
him and he agreed that this was correct, that is what he had stated. 

@. What was the next thing that transpired? A. This was in the 
afternoon, and we asked the company if they had a proposal available to 
us that did not include the pension plan. | 

Q. What did they tell you? A. They said, You have got our 
proposition." 

Q. Was this final proposal accepted or rejected at that meeting? 
A. It was not formally rejected until the afternoon of July le? 

Q. What transpired with the July 1 meeting? Was that the next 


meeting after June 29? A. There was not a meeting on July 1. We sent 
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a written statement to the company, delivered by two members of the 
committee, stating the union's position in reply to their last and final 
offer. 

Q. What was the union’s position? A. The union's position was 
that the proposal had been rejected, that the union was willing to 
continue negotiations under the terms of the existing contract with the 
plant working, and with the right of either party to terminate the con- 
tract under forty-eight hours’ notice. 

* x * * * 

Q. Mr. Frank, back on June 10, did you file a charge with the 
Board alleging an unfair labor practice against Union Carbide? 

A. Yes. 

Q. After June 10, at any of the bargaining meetings, did the 
company ever raise or discuss that charge? A. No, 

* * * * * 

Q. On June 29 was there any discussion of the availability of a 
modification of the vacation plan without a modification of the pension 
plan? A. Yes. I asked if the vacation plan was available without the 
pension plan. The anwer was no”. 

Q. Mr, Frank, do you know whether or not the employees at the 
Alloy plant have ever taken a strike vote? A. Not during these con- 
tract negotiations. 


Q. Do you know whether or not the union has ordered the men 


out on strike? A. They have not been ordered out on strike at the 
Alloy plant in 1966. 


* x * 


CROSS EXAMINATION 
BY MR. JOHNSON: 

Q. Mr. Frank, I believe you testified that it was on May 18 that 
the union presented its list of written bargaining demands and that on 
that date the parties started through the noneconomic demands, dis- 
cussing them. Is that correct? A. Yes. I believe that is right. 
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Q. Isn't it true that on May 24, the company asked for some clari- 
fication on some of the demands and they were discussed and that on that 
date the parties completed a review of all of the noneconomic demands 
that had been made by the union? A. I wasn't in atendance at that 
meeting. | 

Q. You don't know then whether or not that is chrract? A. No. 
What do you mean a completed review of all demands? 

Q. That is, they were in the process of going through this list of 
demands; that is, the ones that the parties classified as noneconomic 
and that on the 24th they had gone through all of them and ‘talked about 
all of them, the company had stated its position about all of them. 

A. As I say, on the 24th I was not in attendance. I attended a meeting 
on the 25th in which there was a review of some of the demands, dis- 


cussion of some of the demands. 


Q. On the 25th is it not true that the company gave a written 


reply to all of the noneconomic demands? A. They may have. They 
did give a written reply to them. But they did not review them verbally 
at that particular time. | 

Q. Is it not a fact that in that written reply, which I believe is in 
evidence in this case, that the company did make a number of concessions? 
A. I think I testified they had made concessions, and sreecisly on the 
day of June 2. 

Q. Isn't it also a fact that when the company offered these con- 
cessions or made them in its written replies that were submitted on 
May 25, that neither on that date nor at the subsequent meeting on June 
1 did the union make any expressed rejection, acceptance, or counter 
proposal with respect to those concessions? A. No. I don't think so. 

To the best of my knowledge there was none. 

Q. None of them were accepted by the union, Is that right? 

A. On June 2nd? 

Q. That is, the concessions that were included in the company's 

written reply of May 25th and the discussion which took place on that 


30 


date and on June 1, there was no acceptance of any of the company's con- 
cessions by the union, was there? A. That is right. 

Q. And there was no expressed rejection of them either, was there? 
A. You hadn't made us a proposal until June 2. 

Q. Iam talking about the concessions that were made in the reply 
of May 25th. Isn't it true that the union didn't say anything in response 


to those concessions, they didn’t say "We accept them; we reject them", 


and didn't make any counter proposal? A. This could very well be. 
I don’t recall 

Q. At the June 2nd meeting there were included seven expressed 
concessions by the company to union demands that were included in the 
union's written statement of demands submitted on May 18. Isn't that 
true? A. Yes. Well, I think I have testified there was six or Seven 
concessions made. 

Q. Specifically, the concessions that were included in that offer 

of June 2 were concessions on Union Demands Nos. 11, 19, 20, 
27, 44, and 47? A. That is right. 

Q. Those were all included, were they not? A. Yes. 

Q. That proposal made on June 2nd also included the proposed 
additional or ninth holiday. Isn't that correct? A. That is right. 

Q. That was also something that the union had asked for in its 
written demands? A. That is right. We didn't ask for nine holidays. 
We asked for ten, I believe. 

Q. Then this was a compromise proposal on your demands. Is 
that right? A. This was an offer that you made in regard to our 
demands. 

Q. It was a concession in part. Would you agree with that? 

A. Yes. You made an offer on our demands on the paid holidays. 

Q. In the same vain it also included a wage proposal which was, 
let us say, in part a concession to one of your demands. Isn't that 
right? A. Yes. 
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Q. It included a vacation proposal, which was a concession or in 
part a concession to your demands on that subject. A. That is right. 
However, you did make it contingent upon accepting vee modified 

pension plan. 

Q. The union never made a counter proposal to that company 
package proposal of June 2nd at any time, did you? A. Specifically as 
such; no. However, we told them the wage package was insufficient and 
that the offer in its entirety did not meet what we were expecting and, of 
course, you made the vacation contingent upon the pension plan, and the 
pension itself was not subject to collective bargaining. So we turned 
the whole thing down. 

Q. On June 8, when you testified there was a meeting between 
the parties, the union didn't drop any demands or make any counter 
proposals -- A. On June 8? | 

Q. Of any kind. Isn't that right? A. Yes. That is the day you 
began a complete review of all the demands, economic and noneconomic. 

Q. Nothing was dropped by the union on that day? A. That is 
right. | 

Q. There were not any counter proposals made? A. That is 
right. | 
Q. Also at the meeting on the 13th there weren't any demands 
dropped by the union or any counter proposals made. Isn't that true? 
A. That is right. 

Q. The same thing was true of the meeting on the 20th? 

A. That is right. | 


Q. Likewise the same thing was true of the meeting on the 21st? 


A. That is correct. 

Q. Then on June 22, I believe you testified that the Union withdrew 
its Demand No. 1 and a part of its 2mand No. 24, and its Demand No. 
48, A. That is right. 3 

Q. Isn't it true that that was the first occasion when the union 
had made any kind of movement on or away from its original 54 demands 
submitted at the commencement of negotiations on May 18? A. I believe 


that is right. 
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Q. On the 28th, the company made its so-called second package 
proposal, which was, I believe you testified, presented as an alternate 
to the proposal that had been made on the 2nd. Is that right? A. That 
is right. 

Q. Then as you have testified, that did not include any proposal 
whatsoever with respect either to vacations or pensions and insurance. 
A. That is right. 

Q. It was in no wise made contingent upon anything to do with 
pensions or insurance. Isn't that true? A. That is correct. 

Q. I believe you have already testified in the previous District 
Court hearing that in about two hours’ time after lunch the union rejected 
that proposal made on the 28th of June. Isn't that right? A. We rejected 
it in the afternoon. The exact time I don’t have a record of. But it was 
rejected in the afternoon. 

Q. No counter proposal was ever made by the union with respect 
to that package proposal made by the company on June 28. Isn't that 
right? A. That is right. Yes. 

Q. On the 29th of June I believe you stated that the union repre- 
sentatives stated they wanted to withdraw some of their previous pro- 
posals. Is that right? A. That is correct. 

Q. Isn't it a fact that at that meeting you started the discussion 
off by stating with regard to your Demand No. 53, "We have the present 


contract language which we desire to have clarified during these negoti- 


ations. John Jones will present it to you.” Isn't that the way the meeting 
started on the 29th? A. The way the meeting started on the 29th, the 
company come in with a last and final offer. We interrupted to tell them 
we had this. They asked for it. They say they would hear us out. 

Q. You say the beginning of the meeting did not commence with 

your statement that you wanted to clarify your Demand No. 53 and 
that Mr. Jones would present some new language to the company? A. It 
wasn't new language. It was the language that the demand itself referred 


to, for clarification of various sections of the contract. 
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Q. Isn't it a fact that before anything was said by the company about 
a third package proposal that you did take up the discussion of this No. 53 
Demand of the union? A. We may have attempted it. The company says 
“we have got a final proposal for you." We told them we had this language 
and they asked of it and Mr. Graham told us they would hear us out on it. 
We went on to No. 53 then. 

Q. You did go through it? A. That is correct. 

Q. I believe that Mr. Jones, in clarifying that demand, stated that 
the union wanted an agreement from the company with respect to quality 
of gloves the company was providing. Isn't that right? A. There was a 
discussion on gloves in relation to No. 53. | 

Q. That was brought forth by Mr. Jones. Is that true? Isn't it 
true that Mr. Miles said, "Is this a new demand?" Do you remember 
that? A. Yes. I believe that is correct. 

Q. The truth of the matter was, it was a new demand. This subject 

of gloves had never come up before and was not included in your 
written demands. Isn't that true? A. It was not a new demand. It was 
a matter of classification for which No. 53 was basically intended. 

Q. It was a subject that had not been discussed -- ‘A. I suspect 
that anything we submitted in relation to 53 had not been discussed as 
such, but these were withdrawn before the day was over. 

Q. Mr. Jones also said that regarding Article 10, Section 2, 
foremen working, that the union felt the present contract language was 
being abused by the foreman and that the union would like to clarify the 
present language SO that it will stop foremen from working. Isn't that 
true? A. That is one of the subjects that was discussed in reference 
to 53. 

Q. Isn't it a fact that that was the first time that subject had been 


discussed or brought up in negotiations? A. That is right. There again, 


No. 53 was just that sort of a thing. It requested clarification of certain 


parts of the contract. 
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The company insisted to let us know what it is, so we can clarify 
it. "What are you talking about?" 

Q. Mr. Miles stated with respect to this question about the gloves, 
the company felt that the gloves were being furnished were adequate, that 
they were complying with provisions of the labor agreement and that they 
didn’t propose to do anything more with respect to gloves. Isn't that 
true? A. Their position was unchanged on gloves. That is right. 

Q. Likewise, with respect to the question of foremen working, it 
came up on the 29th? A. That is right. 

Q. The company's reply was that the language of the contract at 
present was adequate on this subject and there was no necessity for any 
change and that the company was not inclined to make any change. Isn't 
that right? A. That is right. 

Q. After that discussion, Mr. Miles made this third package offer 
which he denominated the final offer, and stated that to the union repre- 
sentatives, did he not? A. He made his last and final offer after we 
completed this discussion on No. 53. 

Q. 1 believe that in the commencement of that discussion he stated, 
"Yesterday we made you a new offer to settle these negotiations and 
almost immediately you rejected it." Do you remember him saying that? 
A. Well, in those precise words, I don’t recall it. 

Q. Didn’t he say that in substance, Mr. Frank? A. I wouldn't 
question what he said. I don’t recall whether he did or not. 

Q. Is it not true that Mr. Miles also stated, In my opinion, and I 

certainly have a right to my opinion, there has not been good faith 
bargaining on the part of the union committee to move these negotiations 


along to reach a satisfactory conclusion of them by the expiration dates 


of our current agreement”? A. They started words to the effect they 
didn't think there had been good faith bargaining. As a matter of fact, 
they also filed charges there hadn't been. 

Q. Then Mr. Miles stated, did he not, "Today, after careful con- 


sideration of the previous offers that we have made and a review of all 
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the union demands, we would like to announce to you and explain a final 
offer for settlement of the negotiations.""? Do you recall that he said that? 
A. In those precise words; no. But he did say ‘We have a final offer for 
you, for consideration of settlement of all issues on this table.” 

Q. Then Mr. Miles made the statement which you have testified 
about, setting forth the so-called final package to settle all issues, and 
which he stated, "Unless this committee agrees by Friday, July 1, 1966, 
at 4 p.m. to this offer and will recommend it to their membership, we 
will start to shut down the plant at 4 p.m." Is that right? A. Yes. 

Q. He also stated in conjunction with that offer, "We are just as 
much aware of the IUD program by what we have heard and what we have 

read as youare. We do not intend to be put in the position of trying 
to operate this plant under conditions as we understand them o be. AS 
I said, we are aware of the IUD program. That does not make sense to 
continue operations on this basis without a working agreement." Isn't 


that true? A. That is true. 


Q. Then is it not a fact you stated, "Get the package that you have 


offered, We have to take the pension plan. You give it to us with no 
chance for negotiations." Do you remember saying that? A. No. I don't. 

Q. You don't remember that? A. No. | 

Q. Do you recall Mr. Graham saying, “That's your interpretation."? 
A. Lremember saying that, in other words, "You are going to lock us 
out." | 

Mr. Graham says, "You can call it whatever you want." 

Q. But you don't recall what I have just put to you?! A. No. 

Q. But you do recall, do you not, that after you had asked Mr. 
Miles to write down what he had said about this being the final offer, and 
he had read it to you and you had written it down, that you said, "Are you 
closing the door to future bargaining?" 
A. Yes. 
Q. You do remember that? A. Yes. 
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Q. You do remember that Mr. Miles said, "No, sir’, do you not? 


A. That is right. 

Q. And that Mr. Graham then spoke up and said, "To date the 
union has not even made a counter proposal to our other two offers, so 
we felt it imperative that we make this final offer to you in sufficient 
time for the deadline to give you an adequate opportunity to study and 
consider it carefully and explain it to your membership.” Isn't that 
right? A. I think that is right. 

Q. Did you testify on direct examination that in this meeting on 
the 29th you asked the company representatives if the company had any 
proposal to make that did not include pensions and insurance? Is that 
your testimony? A. That is right. 

Q. Do you say that you did ask that question? A. I asked if there 
was a proposition available that did not include the pension and insurance 
plan. 

Q. What do you say the answer was that you received? A. I said 
the answer was that "You got our proposition before you.” 

Q. Who made that answer to you? 

A. Jack Miles, to the best of my knowledge. 

Q. Is it your testimony that you further asked the company repre- 
sentatives if the vacation plan was available without the pension plan? 
Did you also ask that question? 

MR. BAKER: I object. It seems to me that is the same question 
he just asked the witness. 

TRIAL EXAMINER: I think there is a slight difference. I would 
like to hear it. 

THE WITNESS: I think the previous record shows this. I may not 
be correct. But we asked if the vacation plan was available without the 
pension plan. 

BY MR. JOHNSON: 
Q. What I am asking you is, did you say both? Did you ask two 


questions or did you ask one question? 
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I put it to you, Mr. Frank, that what really fanpened was that you 
said to the company negotiators, ‘You have injected into these negoti- 
ations subject matter not subject to bargaining this year. Is the vaca- 
tion plan available without the pension plan?", and that Mr. Miles an- 


swered that question by saying, "You have our final package offer". I 
ask you if that isn't what was said? A. I will verify that. that was 


said. Yes. 

* * * * * 

Q. (By Mr. Johnson) Is it not true that what I put to you was the 
only question that was asked of that kind and you did not say in that 
meeting on the 29th, "Does the Company have any proposal to make that 
does not include pensions and insurance"? <A. Put your question 
again. 

Q. In order that there will be no misunderstanding about it, this 
is what Iam asking you, Mr. Frank. You have stated that you did ask 
this question: "You have injected into these negotiations subject matter 
not subject to bargaining this year. Is the vacation plan available with- 
out the pension plan?", and that Mr. Miles answered that question by 
stating, ''You have our final package offer." 

I am asking you if it is not true that that was the only question, 
that that was the conversation you are referring to, and that if it is not 
true that you did not say or ask the question, "Does the company have 

any proposal to make that does not include the subject of pensions and 
ees Do you understand what I am asking you? : 

A. The first part has been testified to. 

Q. Yes. A. The other part, Iam of the opinion that I did ask 
the question if this was available without the pension plan. 

TRIAL EXAMINER: If what was available? 

THE WITNESS: Their proposition. 

Q. (By Mr. J ohnson) I am not sure yet that I have | your answer 
to my question, I am asking you this question: Did you, in the 29th 


meeting, in addition to what I have asked you was said and you agreed 
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was said, ask the question of the company representatives, "Do you 

have a proposition to offer that does not include pensions and insurance?" 
That is the question. A. To my knowledge. Yes. My notes don't re- 
veal either one, as far as that is concerned. 

* * * * * 

Q. (By Mr. Johnson) In response to my questions about what was 
said in these meetings, you have repeatedly stated you didn’t know and 
you weren't sure and you couldn’t remember. I am asking you if it isn’t 
true in this instance also that you do not really remember that this 
question was asked, "Do you have a proposition to offer that does not 
include pensions and insurance?” 

MR. BAKER: Your Honor, Counsel has asked the witness the 
question and the witness answered it. Now Counsel is asking the witness 
to pass on his own credibility. 

TRIAL EXAMINER: Not exactly. But I will sustain the objection 
to the portion of the question which does characterize the rest of the 
witness’ testimony. But you certainly may ask him what he remembers 
about this, 

Q. (By Mr. Johnson) Are you saying this question was asked or 


are you Saying that you think maybe it was, or something to that effect 


was said? 

MR. BAKER: I think the record will reflect the witness’ answer. 

TRIAL EXAMINER: The objection is overruled, 

THE WITNESS: As I have said, to my knowledge I was of the 
opinion, and am now, that I asked this question, and got the answer. 

Q. (By Mr, Johnson) What do you say the answer was? 
A. That "You have got our proposition in front of you". 

Q, The same answer that you got to the other question you said 
you asked? A. That is right. 

Q. He didn’t say “no”, He said, "You have our final package of- 
fer.” Is that yourtestimony? A. Yes, 
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Q. As a matter of fact, you knew that you already had an offer 


on the 28th that didn't include pensions and insurance. Isn't that true? 
A. There was one put on the table on the 28th. Yes. | 

Q. Why did you ask on the 29th whether or not the company had 
a proposal to make that didn't include the subject of pensions and in- 
surance? A. The proposition of the 28th was not being discussed, 
that I knew anything about, Furthermore, it contained quite a bit less 
in an economic way. 

* * * 

REDIRECT EXAMINATION 

Q. (By Mr. Mestel) At the conclusion of the June 29th meeting 
how long did you stay at the plant before you left? A. A very brief 
period of time. It would just be a matter of minutes. 

Q. Ten minutes, fifteen minutes, a half hour, an hour? A; I 
don't think over ten minutes. 

Q. Not over ten minutes? A. No, In my opinion not over ten 
minutes. 
Q. How did you leave the plant? A. I walked out to the con- 
ference room, through the hall, up the steps to the ramp, and across 
the bridge to the parking lot to my car. | 

Q. Is there a Union Carbide guard at the plant gate? A. Yes. 
Up on the ramp they have a watchman or a guard, 

Q. Did you observe him doing anything? A. They were passing 
out handbills to employees. 

Q. I show you General Counsel's Exhibit 6 and ask you if this is 
the handbill they were handing out? A. Yes. 

* * * * 

FURTHER REDIRECT EXAMINATION 

Q. (By Mr. Cronin) Mr. Frank, during the numerous meetings 
you had with the company at which the union's demands were discussed, 
at any of those meetings did the company specifically accept any of the 
union's demands? A. Without being modified? 
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Q. Yes. <A I think one as to regards to funeral pay. 

* * « * * 

MR. BAKER: I would like to examine Mr. Miles pursuant to 
Section 48(b) of the Federal Rules of Civil Procedure, as if on cross 
examination. 

J. N. MILES 

was called as a witness by and on behalf of the National Labor Relations 
Board and, having been first duly sworn, was examined and testified as 
follows: 

* * 

DIRECT EXAMINATION 

Q. (By Mr. Baker) Mr. Miles, by whom are you employed? 
A. Union Carbide. 

Q. What is your capacity? A As superintendent of industrial 
relations at the Alloy plant. 

Q. How long have you held that capacity at Alloy? A. Since 
July, 1955. 

Q. In that capacity what do you do with regard specifically to 
negotiations and bargaining? A. We conduct the negotiations along 


with the union. 


Q. Since 1955, excluding the year 1966, have you been in negoti- 


ations with labor organizations? 

A. Yes, sir. 

Q. Are you familiar with the method by which labor agreements 
normally are negotiated? A. Yes, sir. 

Q. Do negotiations generally begin with a presentation to you as 
representative of the employer of a list of the demands that the union 
wants? <A. Yes. 

Q. What is your normal procedure once you get those demands? 
A. We take the demands and if we understand what they are asking for, 
we take them back and very carefully consider them and determine what 
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our position will be, and then go back to the committee and unless we 

need further clarification, communicate our position then to them; that 
is, those that we would make concessions on and those we would not 
make concessions on. 

Q. After having received the demand it would be to p back to 
the union and tell them in essence, ‘We will accept this. We will not 
accept this. We may accept this." A. Or we might accept part of 
it. : 

Q. So you can join the issue. Is that right? A. That is right. 
Q. So you can get down to hard bargaining, if that is what you 
want to call it, at the earliest possible moment? A. That is right. 

Q. That is what you endeavored todo? A. Yes. | 

Q. You met in such a meeting or by telephone on May 18. 

A. Yes, sir. 

Q. A list was presented? A. Was it May 18 or 127 

Q. You met on the 18th. I believe you may have had a meeting 
on the 12th, A. We had our first meeting which was a telephone call 
between the business agent and the — 

Q. That was on May 12? A. Yes. 


Q. May 18 the union presented to you a list, did they not? 


A. Yes, sir. 

Q. of 54 items, or thereabouts? A. Yes, sir. 

Q. Isn't it true that the company suggested that you begin with 
the so-called noneconomic issue? A. Yes. This was the pattern in | 
the past. 

Q. So that on May 24 you had completed your review on the non- 
economic issues, Is that correct? A. We had gone over each one of 
them with the union and got clarifications on those we did not understand. 

Q. On May 25 you gave a written position on certain of those de- : 
mands? 

A. On all the noneconomic ones. 
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Q. But you didn't discuss them? A. Yes. We went through 
them orally along with the handling of the written answers to the union. 

Q. What percentage of the 54 demands were of a noneconomic 
nature? How many were noneconomic? A. I believe they were split 
30 and 24. 

Q. Which was which? A. Thirty noneconomic ones and twenty- 
four economic ones. 

Q. The noneconomic ones are ones that do not involve any money 
insofar as the company is concerned. Is that right? A. They would 
have involved some money all right, but there was no way to determine 
just how much they would involve, no way to put a dollars and cents 
sign on them. 

Q. You ultimately did get through the entire list? A. Went 
through them twice, 

Q. With the company’s position, trying to get what position the 
company would take? A. Yes, sir. 

Q. That last time you went through it was on June 28, Is that 
correct? A. We completed going through them then, 

Q. So on June 28, then, the union’s demands had the company's 
answer, A. Yes, sir, 

Q. For the first time, really? A. No, sir. They had them for 
the first time when we handed them the written answers first on the 25th 
of May and went through those — 


Q. That was only on the noneconomic, A, That is right. 


Q. Are you telling me that by June 28 you had only gone through 


the noneconomic? A. No. We made an offer to the union on June 2, an 
initial offer for bargaining, for settlement of those negotiations. 

Q. That isnot my question, Mr. Miles. My question simply is, 
isn't it a fact it was on June 28 when this company had finally gone 
through the union’s demands? A. Allof them. Yes, sir. 

Q. And the issue was joined on the 28th. They at least knew where 
the company stood at that point in regard to their demands? A. Yes, sir. 
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Q. So on June 28, if the union was going to make a counter pro- 
posal, that would have been when they would have done it, wouldn't it? 
A. Can I explain this a little bit? | 

Q. Just answer me. Isn't that when it would have been? They 
knew where you stood then. A. I would like to explain it, if I might. 

Q. Just answer my question. ! 

MR. JOHNSON: We submit the witness hasa right to answer the 
question yes or no and then explain it. 

TRIAL EXAMINER: I think you can't cut this stuff this fine, 
Counsel for the General Counsel, in this type of a situation which is 
sort of complex. I will let the witness explain his answer. 

MR, BAKER: He hasn't answered. 7 

TRIAL EXAMINER: I will let the witness try to answer your 
question the best way he can. 

THE WITNESS: On June 2 we made our initial offer to the com- 
mittee and they told us that apparently we had not given very careful 
consideration to their demands. Then we started back through the union 
demands and took them all in order, both the noneconomic and the 
economic as we came to them, and we completed that review on the 28th. 

Q. (By Mr. Baker) On the offer that you made on June 2, it was 
really an offer involving things not even open for negotiation. Isn't 
that correct? Your June 2nd offer involved a modification of an agree- 
ment that did not come up for negotiation until the following year. 

A. It wasn't opened until 1967, but we told them that these benefits 
were available to them if they wanted them. 

Q. But you wanted to alter the agreement that was coming up in 
1967, and you wanted to do that in 1966, June 2nd, specifically, as an of- 

fer to the union's 54 demands. A. These were very attractive 


improvements in the pension plan. 


Q. Iam not asking you about their appearances or how delightful 


they were. Isn't it true that you were conditioning the so-called settle- 


ment of all issues on June 2, on the union's acceptance of a modification 
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of an agreement that was not open for negotiations until 1967? 
A. That isn’t necessarily so. They had an offer on the table that — 

Q. Mr. Miles, what was your offer of June 2nd, 1966? 

MR. JOHNSON: 1 submit the witness ought to be permitted to 
answer questions, that Mr, Baker 1s cutting him off in the middle of his 
answers. 

MR. BAKER: The witness has not bothered to answer, 

TRIAL EXAMINER: Let us not get into a debate. The witness was 
interrupted slightly, I will say, but the Trial Examiner got his answer. 

I got the full impact or implication of it, because the witness said that 
is not necessarily so, I think we are all intelligent enough to realize 

that “not necessarily so” in the light of his previous answer, that this 
was an attractive offer and it was not necessarily so. 

What the witness is balking about is the use of a certain word in 
your question. 

MR. BAKER: I just asked the witness now if he could tell us what 
the offer of June 2nd was. 

TRIAL EXAMINER: That was not your previous question. Go 
ahead and answer that. 

THE WITNESS: The offer on June 2nd included an improved va- 
cation plan, improvements under the pension insurance plans, a wage 
offer, a precommitment for the next year, a ninth holiday, and I believe 
seven concessions on union demands, 

Q. (By Mr, Baker) Seven out of the 54? A, Yes, sir, 

Q, But it was a package? A. It was offered as a package. 

Q, All wrapped up together? A, Asan initial offer. 

Q. But all wrapped up together? It was a package? That package 
included a modification of a contract that did not expire until the next 
year, Just answer that one yes or no. A, It did include the pension 
and insurance agreement improvement. 


Q. So that you have now interjected nonbargainable subjects into 


your so-called settlement of all the issues at that point, had you not? 
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A. Ihad offered them the pension improvements, if they wanted to pick 


them up, for their members. 

Q. You wanted a concession too. You wanted an extension of the 
agreement. A. I wanted it to run for five years. 

Q. Beginning when? A. Beginning then, and running until 1971. 

Q. From 1966 to 1971? A. Yes, sir. 

Q. So then with the exception of that offer which had this nonbargain- 
able item involved, at least not bargainable at that time, you had then not 
completed going over the union's demands and giving the union your posi- 
tion until June 28. A. We had given them our position on; ‘the noneco- 
nomic demands. We handed them to them on them on the 25th of May. 

Their economic demands were demands for time and'a half for 
various days, a wage increase — 

Q. Iam going to interrupt you again. My question to you was simply 
this, that you had not given the union your position as the company negoti- 
ator to the union's demands, all their demands, the complete set, until 
June 28, 1966. A. If you are including the economic items in there, 
that is right. But I had given them the compary's position on the noneco- 
nomic items and had incorporated certain wage offers in the initial offer 
that we would hope to reach them on, or that would at least generate some 
bargaining on their part. 

Q. Didn't you testify earlier that heretofore the way that you bar- 

gained was that the union presented a list and that the company then 
presented their position on the list and you began your bargaining at that 
point? Isn't that right? A. Yes, sir. In previous years. 

Q. At this time they only got that list on the 28th of June. So that 
is when the bargaining normally would have started in previous years, 
would it not? A. No, sir. It would not 

Q. Youmean— A. This was a very unusual year. 

Q. Why was it unusual, Mr. Miles? A. Because of the union's activi- 


ties, or lack of activity, in bargaining. 
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Q. That is the part that Iam confused about. I thought that they 
had nothing to bargain about until you had given the union your position 
and that you did not do that until June 28th. Where was their lack of 
activity up to that point? A. We gave them our position on the non- 
economic demands on the 25th. 

TRIAL EXAMINER: Of what? 

THE WITNESS: Of May. 

Normally the union committee, after receiving our position, would 
start discussions on the various items and attempt to persuade the com- 
pany and the company then would counter with trying to reach compromises. 

We got none of this this year. They just sat there. 

Q. (By Mr. Baker) But isn't it true that the union got no position 
from you, other than the June 2nd position, involving issues not even up 
for bargaining? Did you make any other position besides the June 2nd 
position? A. Yes. On the 25th. 


Q. On the 25th of what month? A. Of May, when we gave them 


the written answers. We were making six concessions to their demands 


with our written positions. 

Q. On the so-called noneconomic? A. Noneconomic. 

Q. Did you ever, before June 29, the day after you finally had given 
the union your position, say anything to the union about counter proposals ? 
A. Several times during negotiations. 

Q. In respect to what? A. In respect to their posture during 
these negotiations, the fact there didn't seem to be any effort on their 
part to move along, their attitude was one of just dragging their feet. We 
even offered some concessions that they wouldn't even answer me on, 
when I asked them if that would settle this issue. 

Q. What issue was that? 

A. On funeral leave pay. 

Q. I thought that issue was settled. A. I offered it to them and 
tried to get an answer out of them, if this would clean this one off the 


board. 
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@. Wasn't that one cleaned off the board? A. I never got an 


answer. Mr. Graham looked over at him and at me and said, "T think 
you get the message. He isn't going to answer." 

Q. What did the company do to prevent this foot dragging? 
A. We.made an offer on June 2nd. 

Q. You didn't make another offer until June 28? A. That is 
right. We were spending time going back over each of the items, both 
the economic and noneconomic items, and discussing them further, or 
attempting to discuss them further with the committee. 

Q. I believe you testified that you, on the 29th, gave the union your 
final offer. Is that right? A. On the 29th. Yes. 

Q. The last and final offer? A. I don't believe I said final. 

Q. That could not be altered or in any way juggled. Is that right? 
A. That is right. | 

Q. It had to be that particular one? A. I didn't say that. I 
didn't say it had to be that particular one. 

Q. I believe you said, "It is a complete and final package to settle 
all issues raised during the course of the negotiations." A. Yes, sir. 

Q. "It is not to be juggled, would not pull out anything or put any- 
thing else in." A. That is correct. 

Q. "And unless this committee", meaning the union bargaining 
committee, "agrees by Friday, 4 p.m. , July 1, 1966, to this offer and 
will recommend it to their membership at a ratification meeting echaduled 
no later than July 5, 1966, we will start to shut down the plant at 4 p.m 
Friday, July 1, and will completely shut down by 12:01 a.m., Saturday, 
July 2." A. That is exactly what I said. 

Q. Yet you just testified that you didn't say that no ‘other offer be- 
sides this one? A. I didn't say there was no other offer. 

Q. Was there other— A. There was another offer that was put 
out the day before that had never been withdrawn by the company. 

Q. Did you ever tell the union, "Look, you can take this one or this 


one, or the other one?" A. I didn't think it was necessary - 
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Q. Just answer my question — 

A. — to lead them by the hand. No. 

Q. Did you tell the employees that the union had a choice of three 
offers that they could accept? A. I don't recall whether I told the 
employees or not. 

Q. Isn't it a fact that the offer of June 29 is the same offer of July 
2, with just some more money added to the wage brackets? A. More 
money. That is right. 

©. But otherwise, identical. Do you still consider those two offers, 
"One good one and one bad one, but you can take either one you want"? 

A. I wouldn't categorize them as one good and one bad. There are still 
two offers open. 

Q. They are the same except one has more money in the wage bracket, 
but you consider those two offers. Is that right? A. The offer that con- 
tained the vacation plan and the pension plan has more money in it than 
the offer that was made on the 28th. 

Q@. Had substantially more money, didn't it? A. Two cents more 
on the first year, with the same precomitted increase for the second year. 

Q. But there was a six-and-a-half cent loss by not having any va- 
cation plan, was there not? A. When we gave them the first offer back 
on June 2 we told them that we reserved the right to modify our proposals. 

Q. When you said, "Unless this committee recommends acceptance 
of this offer”, that is what you meant, wasn't it? A. Yes. However, this 
was — 

Q. That answers my question. A. I told them — 

Q. Mr. Miles, that answered my question. Either you meant it 
or didn't. A. Let me explain it. 

Q. Just — 

TRIAL EXAMINER: I would liketo hear the rest of his answer. 

Go ahead. 

THE WITNESS: There was still another offer open. Wehad never 


gotten a counter proposal for anything, for any of the offers we had put 


out. 

TRIAL EXAMINER: What offer was open? 

THE WITNESS: The one made on the 28th and the : made on 
the 29th. 

TRIAL EXAMINER: I have heard a lot of testimony: and you have 
all been through this in another proceeding, so you are up on it and I 


have to stumble a little bit. The offer that was open was the one which 


did not contain a vacation — 

THE WITNESS: On the pension. 

TRIAL EXAMINER: Did not contain vacations or pensions? 

THE WITNESS: That was made on the 28th. | 

Q. (By Mr. Baker) That offer was rejected — 

TRIAL EXAMINER: Wait a minute. 

My impression is that sometime before the basic agreement, and 
by that I mean the basic labor contract, excluding pensions and insurance, 
sometime before that contract expired the company had improved the 
vacation plan for nonunit employees. Is that correct? 

THE WITNESS: That is correct. 

TRIAL EXAMINER: This is also true with pensions and insurance, 

THE WITNESS: Yes, sir. 

TRIAL EXAMINER: Go ahead, Mr. Baker. 

©. (By Mr. Baker) You say that the June 29th offer could not be 
juggled. Is that right? A. Yes, sir. : 

Q. What do you mean by "juggled"? A. Idon't know. Not 
juggle it. | 

Q. What exactly do you mean? Take it up and disow it in your 
hands like you would juggle oranges, or what are you i about when 
you say "juggled"? A. Just exactly that. 

Q. Like oranges? A. I was trying to think of a synonym for you. 

Q. Just tell it in short words, what you mean, three or four letter 


words, short sentences. 


A. "Here is a package for you. We have gone as far aS we are 
going. We are defining our limits. We are not going any further with 
our offer. It is not going to be sweetened up any more."’ 

Q. You mean you wouldn't put any more into it? Is that what 
you meant? A. That is what I said. 

Q. You said you wouldn't pull anything out. What did you mean 
by that? A. What we had done, we had given them two avenues to 
follow. We were exploring with them trying to find out which avenue 
they wanted to go down. 

@. Two avenues? A. One avenue with the pension and insurance, 
one avenue without the pension and insurance. 

Q. You say that the June 28 offer was still on the table. Is that 
right? A. Yes, sir. 

Q. What did it involve? A. It involved a wage increase, a pre- 
committed increase for next year, a ninth holiday, the seven or so con- 
cessions that we had made on their demands. 

Q. But it did not involve anything in regard to vacations or any 


pension or insurance improvement? A. That is correct. 
Q. The one on the 29th had the same elements in it as did the one 
on the 28th, except it did involve pensions and improvements and an 


improved vacation plan? A. That is correct. 

Q. So that in essence the offer of the 28th is really a juggled or a 
pulled out offer of the 29th, isn't it? A. I am not sure I understand 
that. 

Q. Other thanthe-— A. Do you mean we had to give them the 
vacation plan? 

Q. No. You say they couldn't juggle or alter in any way the agree- 
ment of June 29. They had to accept it as is, as a package. A. They 
also had the offer of the 28th. 

Q. Which really in essence is the same offer as the 29th, without 
the pension or without the insurance or without the vacation plan. 

A, That is right. 
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Q. How could the union have accepted the offer of June 28 on or 


after the 29th, after you had presented this last proposal without having 

been guilty of either juggling or pulling out of the offer of the 29th? 

A. In my experience in the past with bargaining, the committee has not 

had to be told this. They would have picked up the other one if they didn't 

want the pension this year. They would have picked up the other offers 
on the 28th, or gone back to the 28th offer and started seeing what 

they could do down that road. | 

Q. Mr. Miles, Iam sure I am not making myself élbar, A. No, sir. 

Q. If you tell your child on Thursday that he can have a hot dog and 
a bun, and then on Friday you say to him, "You can have a hot dog, a bun 
and mustard and that you can't alter it, you can’t take it away or you can't 
put anything else on it", how is he going to get the hot dog and bun you 
offered to him on Thursday without that being an alteration of the one 
without mustard on Friday? A. My child would say, "T would like to 
have the offer you gave me yesterday." ! 

Q. You couldn't tell him he couldn't have it, because that would 
be altering the one you had-- A. I didn't alter -- 

Q. You said you can't juggle it, you can't take anything away from 
it, and you can't add to it. A. I was talking about the offer made on the 
29th. I wasn't going to improve that any more. : 

Q. Or unimprove it, because you said you weren't going to take 
anything away from it. A. That is right. But I did still have my offer 
on the 28th, if that is the avenue they wanted to go down. But I couldn't 
get a counter proposal out of them. ! 

* * * 

105 BY MR. BAKER: 
Q. I believe you testified, or the record indicates that you locked 
106 the employees out, or closed the plant down. Is that right? 
A. Yes, sir. ! 
Q. You wouldn't let them come into work. A. Yes, sir. 
Q. They did show up to work? A. They showed up the first shift. 
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Q. Ready and willing to work? A. Yes. We paid them report-in- 
pay. 

Q. You did that because you knew they wanted to work and you 
wouldn't let them. Isn't that correct? That is, in accordance with your 
contract. A. Yes, sir. 

Q. Why did you shut down the plant? A. Sir? 

Q. Why did you shut down the plant? A. There was a scheme afoot-- 

Q. Before you go any further -- A. By the AFL -- 

Q. Isn't it true you testifi ed in the prevous hearing you shut the 
plant down to get an agreement out of the union? Wasn't that your 
testimony, that you wanted to get an agreement? A. We wanted an agree- 
ment. We did not want to work without an agreement, because we knew 
what their plans were. 

Q. So you closed down to get the union to agree to something? 

A. Put some economic pressure on them. 

Q. To accept some sort of agreement? A. That is right. 

Q. The agreement that they had, the one in writing, the one they 
could have accepted, was the agreement of June 29, was it not? A. Not 
necessarily. They could have accepted the one on the 28th or some 
modification of it. 


* * * * * 


Q. We are talking about the offer of the 29th. How were you going 


to bargain with the offer of the 29th if you couldn't alter it in any way? 
Did you have a closed mind, just was going to talk with them, but already 
said you weren't going to reach any agreement that would alter this one? 
A. We told them in essence that "This is as high as we are going on this." 
* * * * * 
Q. When was the handbill of June 29 prepared? A. On June 29th. 
Q. You say it was prepared on June 29th? A. I believe it was. 
Q. When? In the morning or afternoon. A. Iam not sure, but I 
believe it was in the afternoon, after we made our offer to the union that 


morning before noon. 
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. Who prepared the handbill? A. You mean what stenographer 


. Who dictated it? A. I believe Mr. Boyle. 
You had nothing to do with it? A. I beg your pardon? 

. You had nothing to do with this handbill yourself, you 
personally? A. Well, I reported to Mr. Boyle, and I have kept him 
informed of what was going on in all of the meetings during these and 
other negotiations. I would certainly confer with him on something 
like this. | 

Q. When on June 29th did you know that the union had not 

accepted your final offer? A. Sir? ! 

@. When did the union tell you that they would not accept your 
final offer of June 29? A. We got the formal notification on July 1, 
in a letter form. | 

Q. So when you gave out the handbills you didn't know whether 
the union would accept it or not? A. There was a pretty good indica- 
tion they would not accept it. 
* * * } 


EARL ENGLE | 
was called as a witness by and on behalf of the Respondent and, having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION | 
BY MR. JOHNSON: 
Q. Are you the same Earl Engle who testified in the United 
States District Court hearing in the 10(j) injunction case, the transcript 


of which has been incorporated in the record in this case by stipulation? 


A. Iam. 


Q. Would you state for us your position with the company ?. 
A. Iam general manager of industrial relations. | 

Q. I believe you testified in the District Court case that during 
the 1966 negotiations at the Alloy plant you were kept generally informed 
as to the status of the negotiations between the parties. A, That is right. 


* * * * * 
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Q. What difference was there in that second package proposal of 
June 28 as compared to the first package proposal of June 22? A. The 
primary difference was that the 28th offer included no proposal on va- 
cations, no proposal on pensions or insurance, and was improved in the 
wage offer. 

Q. I believe that it is in evidence in the record in the District 
Court case, I believe in testimony adduced here today as well, that 
during the negotiations the company had made statements to the union 
in negotiations to the effect that the cost of the new vacation plan pro- 
posal would be approximately equal to six-and- one-half cents. Is that 
correct? A. That is correct. 


Q. Does it follow from that, then, that the company’s second 
package offer of June 28 constituted a cheapening of or regression from 

the net value of the original package proposal of June 2, 1966? 

MR. BAKER: I am going to object. That question is leading, 
calls for a conclusion, and is testimony by Counsel. Let him ask 
questions and try to elicit answers from the witness. 

TRIAL EXAMINER: The objection is overruled. The witness may 
answer. 

THE WITNESS: It certainly does not. 

BY MR. JOHNSON: 

Q. Would you explain why not? A. There area number of things 
that must be taken into consideration in trying to evaluate the two offers. 
The offer of the 28th might well have been a more costly offer insofar 
as the company was concerned for several reasons. First of all, it 
delayed until some future date negotiations on three benefit plans, 
vacations, pensions, and insurance. 


Depending on the outcome of those future negotiations that might 


well have been a more expensive package for the company. It could 


have also been cheaper because of patterns in both of the unions involved 
in this series of negotiations. There have been less costly settlements 
made. 
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Secondly, attendant to any negotiations are the possibilities of work 
stoppages. This was very much in our thinking. It might, therefore, have 
been a more expensive package from the company's standpoint for that 
reason. 

Still a third reason, it presented the possibility if you negotiated 
at some future date the introduction of different levels of benefits in 
those benefit plans at the Alloy plant and for the bargaining unit employ- 
ees, this would have set up a disparity in one direction or the other, or 
might have, between the benefits available. This in turn creates morale 
problems, which, while difficult to evaluate in cents per hour, can be 
quite expensive. 

So there are a number of reasons why that proposal might well 
have been a more expensive proposal. 


i 
* * * * i * 


Q. The question is whether or not it was your opinion that the 
value tothe company of an extension of the pension and insurance plans 
for five years had a value that could be converted into or assigned a 
cent per hour value for purposes of negotiations? A. It was certainly 
sufficient to prompt us to offer the vacation plan in order to get such 

an extension. 

Q. Assume that upon the making of the offer of June 28 the union 
had come to the company with a counter proposal that said, "Give us 
the vacation benefits without the pension insurance benefits, and we will 


modify our wage demands and we will take less than the wage increase 


that you have offered us", what would the company's position have been 


on the proposal? 

MR. MESTEL: Objection. That is speculation. I have no objection 
to them asking what was offered, what was proposed, but not hypotheti- 
cally what they might take in abstract terms. 

MR. SIMPSON: Along that line you were just mentioning a minute 
ago the witness’ estimation that six-and-a-half cents could be equivalent 


to what that value was of having the pension plan put in now. We are just 
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suggesting along the same line of reasoning that the six-and-a-half 
cents could have come from other areas rather than the pension plan 
as well. That is six-and-a-half cents monetary, not tied to the pension. 

MR. MESTEL: I have no objection to them making that suggestion 
in the form of argument, but not though in the form of questions and 
answers. 

TRIAL EXAMINER: I think the question is doubly hypothetical. 

It has two suppoSitions. I will sustain the objection to that question. 
BY MR. JOHNSON: 

Q. Was it ever the company's position, Mr. Engle, that the only 
quid pro quo or basis upon which the company would institute the new 
vacation plan was on the basis of the simultaneous institution of the 
pension and insurance plan? 

MR. BAKER: Your Honor, leading questions are one thing. 

I think that perhaps Counsel ought to try to find out what the company's 
position was before he proposes a question like that. I think the proper 


question would have been what was the company's position. 


lam satisfied that the witness, as intelligent as he is, will be 
able to say back what Mr. Johnson said. But I don't think there is any 
basis for a question as leading as that one was. 

MR. JOHNSON: Mr. Examiner, we have in the record already 
complete detailed evidence as to what was said and done in the course 
of negotiations, I agree that this speaks for itself. 

But in the opening statement made by Mr. Mestel this morning 
he characterized the offer of the 28th of June as "a phony”. 

I am asking this witness to explain that this was not a phony offer 
and explain why it was not and to show that there were other quid pro 
quos besides pensions and insurance that could have been assigned in 
equivalent trading value. 

TRIAL EXAMINER: What is giving us trouble, and, parentheti- 
cally, I have overruled the previous objections, but some of the questions 


are leading. The question is not only leading, but it asks for an ultimate 
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conclusion on one of, if not the principal issue in the case. » 

Of course I realize that sometimes we are all tolerant because 
these things can be clarified on cross examination. You can go right 
to the heart of it about what was said, But this takes a lot of time. So 
I am going to sustain the objection to that question. 


Q. Would the company have been willing to grant the’ new pension 


or the new vacation plan on the basis of any other deal, other than the 
company's proposals of June 28 and 29? 

MR. MESTEL: Objection, Your Honor. It is the same question. 

TRIAL EXAMINER: I agree. 

* * * * | * 

Q. You testified in the District Court hearing with respect to the 
termination dates and various contracts at the various plants, I believe 
five in number, of the mining and metals division, and with respect to 
the bargaining situation at those plants. I will ask you how many of the 
contracts at those five plants as of this date, of testimony today, have 
expired in accordance with their provisions? A. Starting iwith the Alloy 
plant, the contract was expired. The contract has expired at the 
Ashtabula plant, at the Portland plant, and at the Marietta; plant. 

Q. Have there been any other developments in the bargaining 
picture at those plants since the time of your testimony at the District 
Court hearing? 

MR. BAKER: I am going to object to what the bargaining situation 
at the plant, other than the one involved, is, Your Honor. | 

TRIAL EXAMINER: I want to see where we are going. The 
objection is overruled. 

THE WITNESS: As of yesterday all of those Minne went on strike, 
except the Alloy plant, where there is a shut down on the action of the 
company. | 

Q. When did the strike at those other plants commence? 

A. Yesterday. 
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Q. What plants are involved in that strike? A. The Ashtabula 
plant, the Portland plant, the Marietta plant of the metals divisions and 
still a division plant of another division. 

Q. Have there been any further meetings between the parties at 
the Alloy plant at this time, since those last testified about in the 
District Court hearing? A. No. None since the July 5th or 6th meeting. 
I have forgotten exactly. 

= * * 

CROSS EXAMINATION 
BY MR. MESTEL: 
Q. Mr. Engle, I believe you stated that the company was interested in 


modifying the pension plan so as to extend it to 1971, and that was worth 


some value to the company. A. That is correct. 

Q. I believe in the previous hearing before Judge Field you stated 
that one of the reasons for this was that you had been advised through 
various means, including a statement in some publication, to the effect 
that the IUD had a coordinated bargaining proposal, A. Through a 
number of sources we were aware of that, 

Q. In particular, you had considered a statement to the effect that 
the IUD and the steering committee of the major unions will hold a top 

level meeting -- well, let me back off from that. 

One of the things that you had considered there was this document 
IUD Report on Coordinated Bargaining. A. This was one of the bases 
of some of our intelligence. Yes. 

Q. In particular it discusses the IUD program with relationship 
to the Union Carbide bargaining. There is a section here titled "Union 
Carbide.” 

Q. You had read it and that went into your considerations? 

A. Yes. 

Q. Including the statement that says "in December, 1965, however, 
the IUD and the steering committee and the major union will hold a top 
level meeting with company representatives to discuss the possibility 


of national negotiations of the company-wide pension plan." A. Yes. 
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This first came to my attention sometime in the spring of this year, and 


this was my first knowledge of the meeting so mentioned here. It did not 
take place. : 

Q. So that one of the considerations in the bargaining was to 
extend the pension plan past 1967 into 1971 so that the company would 
not be vulnerable to the IUD program. A. We certainly had an interest 
in that. | 

Q. The vacation plan, as I understand it, the so- called improved 
vacation plan, was given to all of the employees without the bargaining 

unit at the Alloy plant. Is that right? A. Iam not sure what you 
mean when you say "all of the employees". 

Q. The guards, secretarial help, the salaried employees, the 
people who are not represented by the union and not covered by this 
contract. A. At the Alloy plant. | 

Q. Yes. A. Yes. It had been made available to all of those 
employees. 

* * * * | * 

Q. There was a June 2 offer made to the union. Is that correct? 
A. That is correct. | 

Q. Then there was a June 28 offer. A. That is correct. 

Q@. The majority of the differences between the June 2nd and the 
June 28th offers was the fact you increased the cost in the dollar sense 
by a penny an hour, and you took away the improved vacation and you 
took away the improved pension. A. I don't like to quibble with your 
statement, but when you say we increased the cost -- | 

Q. The benefits. A. If you mean the wages. Yes. There was 
a 1¢ increase in wages. | 

Q. You took away the vacation and the pension. A. ‘That is 
correct. The total cost of the package, as I have already testified, might 
have been much greater. 

Q. The vacation plan represented a cost, as I aelersiand it, to 
the company of approximately six-and-a-half cents. A. That is correct. 
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Q. The pension benefits also represented some additional cost to 
the company. Is that right? A. That is correct. 

Q. You valued in your own mind that this total increase was worth- 
while if you were able to get an extension of the pension plan to 1971. 

A. And the vacation plan for the period of the labor contract. 

Q@. Did the company get anything if they increased their vacation 
plan? What was in it for the company, just on increasing the vacation 
plan? A. It removed the vacation plan, the pension plan, and the insurance 
plan from the bargaining arena for two years for part of them, for five 
years for the remainder. 

Q. Iam afraid I don't understand. Do you mean to say that any 
contract you arrived at would do that, wouldn't it, as far as removing 
the vacation plans for two years? A. If those benefits were included 
in the contract. Certainly. 

Q. Even if they weren't, the contract would still cover vacations. 


In other words, in the June 28 offer, that also removed vacations from 


the bargaining arena for two years, didn't it? A. Yes. 


Q. So that there was nothing really to be gained on vacations. 

The only thing you gained was that pensions were removed for five 
years from the bargaining arena. That was the big difference from the 
June 2nd and June 28th offers. A. Yes, sir. 

Q. As far as the company was concerned. A. The pension plan 
would have been removed from the bargaining arena for five years. 

The vacation plan would have been also removed for a period of two 
years from the bargaining arena. 

©. In both the June 2 and June 28 offers? A. That is correct. 

No. Not in the June 28 offer. 

Q. You are telling us that if the union had accepted the June 28th 
offer they were still free to strike in a week ora month over vacations? 
A. That is completely contrary to what I said. 

Q. I don't understand you, then. A. I say the June 28th offer, had 
it been accepted by the union, would have likewise removed from the 


bargaining arena for a two year period the vacation plan. 
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Q. The point I am trying to get is, the only thing the company had 
to gain as opposed to the June 2 offer, was the removal of the pensions 
for five years. A. The June 2 offer would have removed both the vaca- 
tion and the pension plans from the bargaining arena, fora period of 
time, one two years, the other five. The June 28th offer would have 
removed the vacation plan for a two year period, would have left open 
in 1967 for backfiring the pension plan. 

Q. So the only difference is the pension plan is now left open in 
the June 28 offer, and that is the only thing the company had to gain, was 
to close that door. A. That was the primary gain. 

Q. The company made three proposals to the union. Am I correct? 
A. Three package proposals for settlement of the entire contract. 

@. The 2nd, 28th, and 29th. A. That is right. | 

Q. Was there any time during those three offers that the vacation 
improvement was ever offered to the union, as well as without the pension 
extension? A. The record speaks for itself. 

Q. The answer to my question is what? Yes or no? A. No. 

* * * * * 

TOM ROBERTS 
was called as a witness by and on behalf of the Respondent and, after having 
been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 


* * * * * 


Q. What is your position at the Alloy plant of Union Carbide? 


A. Iam assistant superintendent of industrial relations. 


* * * * * 

Q. Are you familiar with the package proposal that was made to 
the union by the company on June 28, 1966? A. Yes, sir: 

Q@. Do you know how that package offer or proposal made on that 
date compares with actual collective bargaining settlements that have 
been made in 1966 at other plants in the Kanawha Valley? A. Yes, sir. 
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©. State how you know that. A. Prior to my arrival at Alloy, there 
was a wage survey started among the major industries in the Kanawha 
Valley. This was completed after my arrival. I participated in the con- 
solidation of the figures. This was in early May, or about middle May. 

We had surveyed thirteen industrial plants. Of those thirteen, 

ten had completed their wage commitments by early May. The package 
offer compared very favorably -- 

MR. MESTEL: Objection. If his testimony is to compare this offer 

with what he had heard from other companies, then it is hearsay. 
The best evidence would be to submit the contracts that the other companies 
had executed. I have no objection to those. Whatever contracts in com- 
parison they want to submit, I have no objection. 

TRIAL EXAMINER: Wait a minute. As I take it, the testimony 
will be generally that economically, if the case had been settled on the 
basis of the June 28 proposal, the settlement would compare favorably 
with other settlements in the area. 

MR. JOHNSON: That is right. 

TRIAL EXAMINER: I will take the testimony. 

Q. What did the survey that you have described show? A. The 
ten companies that had completed their wage commitments for 1966, the 


average wage increase was 6.9¢ per hour for the year 1966. 


Q. What was the range of wage increases at those ten plants? 
A. It ranged from one of four to one of ten, predominantly eight and 
seven. 

Q. You mean there was one that had an increase of 4¢ and the 
highest was one that had 10¢? A. That is right. 

Q. Do you know how the fringe benefits program at the Alloy plant 

compares with the fringe benefits at those other plants? A. Yes, 
sir. It compares very favorably. 

* * * * * 

Were you present at the bargaining negotiation meeting on June 29? 
A. Yes, sir. 
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Q. Were you present throughout that meeting? A. Yes, sir. 

Q. In the course of that meeting, at anytime did Mr. John Frank 
ask the question whether or not the company had any proposal to make 
that did not include the subject of pensions and insurance? 

MR. BAKER: Objection. This is not a rebuttal question, Your 
Honor. Let him ask the witness what Mr. Frank said, if anything. 
There is no 8(1) allegation here that had to be denied by this witness. 
He is supplying him with a question and answer. . 

MR, JOHNSON: I submit the question is proper, Mr. Examiner. 

TRIAL EXAMINER: I will take the answer to the question. The 
objection is overruled. | 
THE WITNESS: Mr. Frank made no such question. 

BY MR. JOHNSON: | 
Q. Did Mr. Frank or any other union epauaae ask any 


question to that effect in the course of that? 

MR. BAKER: I object to questions that say did he ask anything 
to that effect. Can't Counsel ask the witness what was said? That is 
the best evidence. ! 

TRIAL EXAMINER: The objection is overruled. 

THE WITNESS: I don’t think that any member of the union 
committee made any question to that effect. : 


* * * 


CROSS EXAMINATION 
* * 
BY MR. BAKER: 
Q. You testified that nobody asked a question to that effect. Is 
that right? Was that your answer? A. Yes, sir. 
Q. To what effect did no one ask a question? | 
TRIAL EXAMINER: He wants to know what you are talking 
about. 


THE WITNESS: I don't think that any member of the union 


committee inquired about whether or not the company had a proposal 
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for them to consider that did not include the modifications to the pension 
and insurance agreements. 


= = * 


J. N. MILES 
was recalled as a witness by and on behalf of the Respondent and, having 


been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 

Q. Mr. Miles, I will ask you if at any time during the negotiation 
meeting with the union on June 29 Mr. John Frank asked the question whether 
the company had any proposal or offer that did not include the subject 
of pensions and insurance? A. No, sir. 


Q. Did any union representative ask that question? A. No, sir. 


* * * * * 


GENERAL COUNSEL'S EXHIBIT 1(i) 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 9 


In the Matter of 


UNION CARBIDE CORPORATION, 
MINING AND METALS DIVISION 


and 


OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, LOCAL 3-89, 
AFL-CIO 


Case No. 9-CA-3949 


we wes we we ww Se SS 


NOTICE OF HEARING 


It having been charged by Oil, Chemical and Atomic Workers In- 
ternational Union, Local 3-89,AFL-CIC, herein called the Union, that 
Union Carbide Corporation, Mining and Metals Division, herein called 
the Respondent, has engaged in and is engaging in unfair labor practices 
affecting commerce as set forth and defined in the National Labor Re- 
lations Act, as amended, 29 U.S.C., 151 et seq., herein called the Act, 
the General Counsel of the National Labor Relations Board, herein 
called the Board, on behalf of the Board, by the undersigned Acting Re- 
gional Director for Region 9, pursuant to Section 10(b) of the Act and 
Section 102.15 of the Board's Rules and Regulations, Series 8, as amend- 
ed, hereby issues this Complaint and Notice of Hearing and alleges as 
follows: 


1. (a) The charge was filed by the Union on June 10, 1966, and 
served on Respondent by registered mail on June 10, 1966. 


(b) An amended charge was filed by the Union on June 17, 
1966, and served on Respondent by registered mail on June 21, 1966. 
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(c) A second amended charge was filed by the Union on July 
22, 1966, and served on Respondent by registered mail on July 22, 1966. 

(a) A third amended charge was filed by the Union on July 22, 
1966, and served on Respondent by registered mail on July 25, 1966. 

2. (a) Respondent is a New York corporation engaged in the 
manufacture of ferro alloys and metals at its plant located at Alloy, West 
Virginia. 

(b) During the past year, which is a representative period, the 
Respondent had a direct inflow of products, in interstate commerce, 
valued in excess of $50,000, which it purchased and caused to be shipped 
from points directly outside the State of West Virginia to its Alloy, West 
Virginia plant. 

(c) At all times material herein, Respondent is and has been 
an “employer” as defined in Section 2(2) of the Act, engaged in "commerce" 


and in operations "affecting commerce" as defined in Section 2(6) and (7) 


of the Act, respectively. 

3. At all times material herein, the Union is and has been a labor 
organization as defined in Section 2(5) of the Act. 

4, All hourly paid employees employed at the Respondent's Alloy 
Works in Fayette County, West Virginia, including head furnacemen and 
head mix men but excluding patrolmen, timekeepers, medical department 
employees, laboratory employees, employees in the Alloy coal mine and 
all guards, professional employees and supervisors as defined in the Act, 
constitutes an appropriate unit for the purposes of collective bargaining 
within the meaning of Section 9(b) of the Act. 

5. At all times since August 1943 and continuing to date, the 
Union has been the representative for the purpose of collective bargain- 
ing of the employees in the unit described above in paragraph 4, and by 
virtue of Section 9(a) of the Act has been and is now the exclusive re- 
presentative for all the employees in said unit for the purpose of collec- 
tive bargaining with respect to rates of pay, wages, hours and other terms 


and conditions of employment. 
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6. On or about June 29, 1966, the Respondent interfered with, re- 
strained and coerced employees in the exercise of rights guaranteed in 
Section 7 of the Act, by publishing and causing to be distributed to all its 
employees a notice advising employees that Respondent would shut down 
its plant on July 1, 1966, if the Union did not agree to recommend to em- 
ployees that they ratify and accept Respondent's contract offer of June 
29, 1966. | 

7. Onor about July 1, 1966, Respondent locked out its employees 
for the purpose of coercing said employees and the Union to abandon the 


Union contract demands and accept the terms of the final contract offer 


made by Respondent on June 29, 1966, 

8. Commencing on or about June 29, 1966, and at all times there- 
after, Respondent refused and is continuing to refuse to bargain collec- 
tively in good faith with the Union as the exclusive collective bargaining 
representative of all employees in the unit described in paragraph 4 above, 
by the following course of conduct: 

(a) Conditioning negotiations with the Union for a new collective 
bargaining agreement to cover the said employees on the Union' Ss accept- 
ance of Respondent's proposed contract 'package offer' which was sub- 
mitted to the Union on June 29, 1966, for acceptance by it ‘on or before 
July 1, 1966, and which pertained, inter alia, to subjects which were not 
open for collective bargaining at that time, i. e., the pension and insurance 
plans currently covered by contract between the parties until July 2, 1967. 

(b) Locking out all of its said employees on or about July 1, 
1966, without complying with the requirements of Section 8(d) of the Act, 
because the Union failed to accept its ‘package offer.' 

(c) Engaging in the acts and conduct described in paragraphs 6 
and 7 above. ss 

9. By the acts and conduct alleged in paragraphs é, 7 and 8 above, 
the Respondent has engaged in, and is engaging in, unfair labor practices 
as defined in Sections 8(a)(1), (3), (5) and (d) of the Act, affecting commerce" 
as defined in Section 2(6) and (7) of the Act. | 


PLEASE TAKE NOTICE that on the 16th day of August, 1966, at 10 
o'clock in the forenoon (EDST) in the House of Delegates Chambers, West 
Virginia State Capitol Building, Charleston, West Virginia, a hearing 
will be conducted before a duly designated Trial Examiner of the National 
Labor Relations Board on the allegations set forth in the above Complaint, 
at which time and place you will have the right to appear in person, or 
otherwise, and give testimony. 

You are further notified that, pursuant to Section 102.20 and 102.21 
of the Board's Rules and Regulations, Series 8, as amended, Respondent 
shall file with the undersigned Acting Regional Director, acting in this 
matter as an agent of the Board, an original and four (4) copies of an 
Answer to the Complaint within ten (10) days from the date of service 
thereof and that unless it does so, all of the allegations thereof shall be 
deemed to be admitted to be true and shall be so found by the Board. 


Form NLRB-4668, Statement of Standard Procedure in Formal 
Hearings Held Before the National Labor Relations Board in Unfair Labor 
Practice Cases, is attached. 

Dated at Cincinnati, Ohio, this 26th day of July, 1966. 


/s/ Emil C. Farkas 

Emil C. Farkas, Acting Regional 
Director Region 9, National Labor 
Relations Board 

2407 Federal Office. Building 

550 Main Street 

Cincinnati, Ohio 45202 


Attachment 
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GENERAL COUNSEL'S EXHIBIT 1(k) 


RESPONDENT'S ANSWER TO THE COMPLAINT 


Union Carbide Corporation, Mining and Metals Division, the Re- 
spondent in the above- styled matter, for its answer to the complaint here- 
in made against it, avers and says as follows: | 

1. Respondent admits the allegations set forth in paragraph seyitt, 
subsection "(a)", "(b)", "(c)" and "(d)" of the complaint. 

2. Respondent admits the allegations of pargaraph "2", subsections 
"(a)", "(b)" and ''(c)" of the complaint. 


3. Respondent admits the allegations of paragraph "3" of the 


complaint. 
4. Respondent admits the allegations of paragraph "4" of the com- 


plaint. 
5. Respondent admits the allegations of paragraph "5" of the com- 
plaint. 
6. Respondent admits that on or about June 29, 1966, it notified 
its employees that it would shut down its plant if a new collective bargain- 
ing agreement was not tentatively agreed upon as of the expiration of the 
old agreement at 12:01 a.m. on July 2, 1966; but Respondent denies that 
it "interfered with, restrained and coerced employees in the exercise of 
rights guaranteed in Section 7 of the Act, by publishing and causing to be 
distributed to all its employees a notice advising employees that Respon- 
dent would shut down its plant on July 1, 1966, if the Union did not agree 
to recommend to employees that they ratify and accept Respondent's con- 
tract offer of June 29, 1966", as is alleged in said complaint. 
7, Respondent admits that on July 2, 1966, it shut down its Alloy 
plant and laid off employees at that plant; but Respondent denies that 
that action was "for the purpose of coercing said employees and the Union 
to abandon the Union contract demands and accept the terms of the final 
contract offer made by Respondent on June 29, 1966", as is alleged in 
said complaint. | 


8. Respondent denies the allegations set forth in paragraph "8", 
and subsections "(a)", '"(b)" and '"(c)" of paragraph ''8"' of the complaint. 

9. Respondent denies the allegations of paragraph "9" of the com- 
plaint; and Respondent avers and says that it has not engaged in, and is 
not now engaging in, any unfair labor practices as defined in Sections 
8(a) (1), (3), (5) and (d), or any other section of the Act. 

10. Respondent denies every other allegation of said complaint 

not herein expressly admitted. 

WHEREFORE, Respondent prays that the complaint against it shall 
be dismissed. 

Dated at Charleston, West Virginia, this 8th day of August 1966. 


/s/ David D. Johnson 

DAVID D. JOHNSON 
JACKSON, KELLY, HOLT & 
O'FARRELL 

1601 Kanawha Valley Building 
Charleston, West Virginia 
Attorneys for Respondent 


[Certificate of Service] 
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G. C. EXHIBIT NO, 2 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF WEST VIRGINIA 
at Charleston 


EMIL C. FARKAS, Acting Regional Director ) 
of the Ninth Region of the National Labor  ) 
Relations Board, for and on behalf of the ) 
NATIONAL LABOR RELATIONS BOARD, ) ae ; 
Petitioner, Civil No. $407 

v. ) | 
UNION CARBIDE CORPORATION, MINING 
AND METALS DIVISION, ) 

Respondent  ) | 
Tried before the Honorable John A. Field, Jr., United States 


District Judge, on the 1st day of August, 1966. | 


APPEARANCES: 


Mr. Stanley Mestel, appearing for the National Labor Relations 
Board. 


Jackson, Kelly, Holt & O'Farrell, by Mr. David D. Johnson; 
Mr. William C. Treanor, Law Department, Union Carbide 
Corporation, appearing for the respondent. 


Mr. David E. Feller, Counsel for Local 3-89, Oil, Chemical 
and Atomic Workers. 


* * * * * 


MR. JOHNSON: That is right, your honor. The situation is 
relatively complex and it might be advantageous to the Court if we were 
to present statements or opening statements as to what we expect to 
prove. 


* 


MR. JOHNSON: 
* * x * * 
There is nothing in the law that precludes someone from making 
a suggestion that some modification of the agreement be made. It had 


been done by the parties here on previous occasions, as I have mentioned. 
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We believe the evidence will show when this subject was, as I 
will further relate, brought up in the course of the 1966 negotiations 
that the union acquiesced in and accepted that as a proper basis for 
discussion and actually at one stage of the proceedings made a counter- 
proposal related to it. 

A discussion of pensions and insurance and the vacation benefits 
in the 1966 negotiations had their origin in a union letter which was 
dated January 6, 1966, which was addressed to the company and at that 
time nothing was open: but in January of 1965 the company had put a 
new pension-insurance plan into effect for nonbargaining unit employees 
and in January of 1966 the company had put new improved vacation 
benefits into effect for nonbargaining unit employees at the Alloy plant. 

On January 6, because of these circumstances and in keeping with 
what had transpired in the past, the union requested a meeting with the 
company to discuss the possibility of revising the vacation plan in the 
current general agreement, which did not expire until July of 1966. 

The fact of the matter was that this vacation plan, which had been 
put into effect for nonbargaining unit employees, was considered by the 
company to be a very liberal plan and it was quite costly to the company. 

Although it recognized that this was eventually in the cards of 
collective bargaining, that this same plan would be obtained by the 


bargaining unit employees, the company was not willing to just give it 


away. The company wanted to negotiate something in exchange. The 
company proposed that the vacation plan be placed in effect immediately 
but also that at the same time a new pension-insurance agreement be 
placed in effect and for a period of five years. 

THE COURT: This was in January? 

MR. JOHNSON: This was in January of 1966, when nothing was 
open, if you want to be technical about the contract terms, but it was in 
keeping with the way the parties had handled these matters in the past. 

Nothing came of this. The union didn't agree to that proposition 
but it set the stage, we submit, for what transpired when negotiations 


did begin. 
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THE COURT: I assume, Mr. Johnson, in January the company’s 
thought was if they granted these increased vacation benefits that there 
vo uld be a scaling down of pension benefits or something to reduce the 
cost of the pension. 

MR. JOHNSON: No. What the company wanted was = years. 
The company wanted to avoid the expiration of the pension agreement 

in 1967. The company was willing to give them the vacation 
benefits plus the full improved pension- insurance agreement for the 
five years, and the reason for that was that the Industrial Union Depart- 
ment of the AFL-CIO had already told the company that in 1967 they 
were going to launch a major concerted coordinated drive on the subject 
of pensions and insurance at all our plants that were open in that year. 

The evidence will show that the company had bargained with this 
union for more than twenty-five years and that the relationship between 
them had been a successful one and that the relationship between them 
had been of a generally amicable nature, and as such things go there had 
been less turmoil and fewer stoppages of work at this plant than one 
might anticipate in the course of labor relations and that the company 
does not have and has not had any animus toward the union nor any 
motivation to try to subvert their relationship or avoid it, and that above 
all there is nothing in the 1966 picture so far as negotiations are 
concerned which motivated or could have motivated the company to have 
any desire to avoid or delay reaching an early agreement. On the 
contrary, the exact opposite was true. : 


In order to understand why, it is necessary to know something 
about the realities of the bargaining situation in 1966. One of those 

realities was that the Mining and Metals Division of Union Carbide 
has five metals plants -- one in Alloy, one in Ashtabula, Ohio, one in 
Portland, Oregon, one in Marietta, Ohio, one in Sheffield, Alabama. I 
think it is fair to say that the largest plants are the Alloy, Ashtabula 
and Marietta plants. | 
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It is also necessary to know the expiration dates of the contracts 
at those plants. The Alloy contract, of course, expired on July 2d. The 
Ashtabula contract -- which, incidentally, is with the Steelworkers Union, 
another AFL-CIO affiliate -- expired on July 13. The Portland agree- 
ment expires on August 15, the Marietta agreement expires on August 27, 
and the Sheffield, Alabama, agreement on November 1. 

We believe'that the evidence which we will present in this case 
will show that the union's purpose in the 1966 negotiations at Alloy, 
coordinated by high authority in the AFL-CIO, was to bring about 
multiplant bargaining at these plants, backed up by multiplant strike 
action when all of these contracts expired. 

There is the real background basis of this case and this is really 
the issue that's at stake in this case, your honor, as we think the 
evidence will show. 

* * * * * 

The situation one might say was this in the 1966 negotiations: 
the company wanted an early agreement. We think the evidence will 
show the union did not. If there was going to be a work stoppage, the 
company wanted it before Ashtabula and Marietta were free to strike 
and join in it. The union did not. 

* * * * * 

On June 2d in an effort to start something, to get something 
moving, the company made what it called a package proposal and it 
consisted of seven items. The first item was the company made 
concessions, offered concessions on seven union noneconomic demands. 

The second item was the new vacation plan, to be effective in 1966. 
The employees could have the benefit of it in this year. Third was the 
incorporation into the agreement of the new pension and insurance 

agreement. Fourth, there was a ninth holiday to be observed 
beginning in 1966. Fifth, there was an hourly wage increase on a spread 


basis of six, seven, eight and nine cents an hour the first year and an 


identical precommitted increase in the second year, and the company's 
proposal, item seven, was to be effective as soon as ratified. The 
package would be effective as soon as ratified. 


We believe the evidence will show that the company never took an 
adamant stand on that proposal, that the company repeatedly stated 
throughout the negotiations that this was bargainable, that this was a 
suggestion, why don't you make us a counteroffer if you don't like this. 
They never took the position this is it, take it or leave it. 

The company repeatedly stated, as we think the evidence sill 
show, that it couldn't force the pension- insurance proposal on the union 
if it didn't want it, that it was there if they wanted it, and if they wanted 
to bargain about it, fine; if they wanted to propose something else, 
fine; make us a counterproposal. 

* * * s *, 

On June 28th the company presented a second package offer in 
an effort to try to get things off of dead center and that proposal was 
essentially the same as the one we made on June 2d except for two 
things: first, the spread on the wage increases was increased one cent 
per hour; that is, they sweetened up the money so far as wages were 
concerned. Secondly, they withdrew from the proposed package offer the 

improvements in the vacation plan and in the pension-insurance 
agreement. 3 

They put together another package at that time aibtch was never 
withdrawn and which didn't involve pensions or insurance ih any respect 
and which was in no way or particular contingent upon the union's 
acceptance of pensions or insurance or any modification of: our proposal. 
That was never withdrawn. 


On June 29th, with the expiration date of the contract pressing hard 


upon us, a third package proposal was made but it was not stated in the 
context that we have reneged on yesterday's offer, we have withdrawn 
yesterday's offer. It was stated to be an alternate proposition to try 
and settle this thing before the contract expired. 


* * * * 
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We didn’t refuse bargaining on the subject of vacation improve- 
ments or make that contingent upon acceptance of the pension- insurance 
agreement. The company didn't bargain to an impasse upon that subject. 
The union could have had an agreement at any time on the basis of the 
offer that was made on the 28th, which didn't refer to pensions or 
insurance, and we think the evidence will show that they could still have 
it today if they want it. 

* = * * * 

MR. MESTEL: It is further stipulated that during the course of 
the negotiations the company advised the union that they estimated the 
value of the vacation plan which they had proposed to the union to be 
approximately six and one-half cents an hour increase. 

MR. JOHNSON: At Alloy? 

MR. MESTEL: At Alloy. 

MR. JOHNSON: So stipulated. 

MR. MESTEL: It is further stipulated that at 12:01 in the morning, 
just after midnight of July 1st, in the morning of July 2d the company 
locked out its employees at Alloy, that substantially all of the work force 

which was scheduled-to report did report, that they were given 
four hours reporting in time and sent home, and can we stipulate that 
the plant is still closed? 

_ MR. JOHNSON: That is right. 
* * * 
JOHN L. FRANK 
called as a witness on behalf of the petitioner, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MESTEL: 

Q. Would you state your occupation, please? A. An International 
Representative for the Oil, Chemical and Atomic Workers International 
Union. 


Q. Have you participated in the negotiations between Union Carbide 
and Local 3-897 A. Yes, I have. 


TT 


Q. Have you participated in substantially all of the negotiating 


meetings? A. Yes. 
* * * * x: 

Q. Are you familiar with the contract between the Alloy workers 
and Local 3-89? A. Yes, lam. | 

Q. Just to make it clear as to where items are located in the 
contract, could you tell me what page on the contract the commencement 

of the contract appears? Iam talking about the basic wage agreement, 
not the pension and insurance agreement. A. The basic wage agree- 
ment, page one. | 

Q. Page one, and could you tell me where the termination date of 
that agreement appears? A. The termination date of the stasis is 
12:01 July 2d, 1966. 

Q. Where does it appear in the contract? A. Page forty-one. 

Q. Directing your attention to the basic hospital and pension 
and insurance agreement, can you tell me where it appears in the contract 
as to when that agreement commenced? A. Beginning on page 94 and 
95. It commences July 2d, 1962. 

Q. Could you tell me where in the contract the oe agreement 
terminates? A. On page 104. It states under item seven this agreement 
will be effective July 2d, 1962, and terminate 11:59 July 1, 1967. 

* * * * * 

Q. Is it correct, sir, that the union made its first written proposals 
to the company on May 18, 1966? A. Yes, it is. | 

THE COURT: You mean looking toward negotiations for a new 
general contract? | 

MR. MESTEL: For the general contract. 

THE WITNESS: Correct. 

THE COURT: What date was that again? I'm sorry. 

THE WITNESS: May 18th, 1966. 

. (By Mr. Mestel:) In those proposals were there any proposals 


eee to the pension- insurance agreement? A. No, there were not. 


* * * * ie 
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Q. On what date did the company give their first counter- 
proposals to the union’s proposals? A. June 2d, 1966. 

Q. Was anything said at that negotiating meeting, first in regard 
to vacation benefits, and/or the pension-insurance agreement? 

A. Yes, it was stated -- 

Q. Who said that? A. I was stated by Mr. Miles. 

Q. Could you tell us who Mr. Miles is? A. Mr. Miles is the 
negotiator on behalf of the company and head of industrial relations at 
the Alloy plant of the Carbide Mining and Metals. 

Q. Would you tell us what was said? A. He said the vacation 
plan -- the offering and acceptance of the vacation plan is contingent 
upon your accepting a modified pension plan with a termination date 
of 1971. 

Q. Were you present at a negotiating session on June 29th? 

A. Yes. 

Q. Did the company make a proposed offer on June 29th? A. Yes, 
they did. 

Q. Would you tell us what was said at the time that the proposals 
were made and who said it? A. Well, the morning of that day the 
company came in with -- made it clear to us that they had a proposal 
which they considered to be their last and final offer for the settlement 
of all issues in these negotiations. 

This also included a vacation-pension plan. They further stated 
that in addition to the offer that this was the last and final offer in the 
settlement of all the issues and could not be juggled, added to or taken 


away from, and that unless the committee agreed by 4:00 p.m. of July 1 


to recommend, present for ratification to a membership meeting not 
later than July 5, 1966, that they would begin a closing down of their 
operations at 4:00 p.m. July 1st and would have it completed by 12:01 
a.m. July 2d. 

THE COURT: Let me ask Mr. Frank just one question. 


MR. MESTEL: Yes, sir. 

THE COURT: Mr. Frank, you mentioned that on May 18th the 
union submitted their first proposal for this new agreement and then 
you mentioned that the company 'g counterproposal was furnished to you 
on June 2d. 

THE WITNESS: That's correct. 

THE COURT: And then you go on to this meeting of June 29th. 

Aside from those three operative or significant dates, during the 
interim did any other meetings take place or negotiations or any give 
and take? 

THE WITNESS: Yes, there were a number of ee in the 
interim period. | 

THE COURT: Were there any specific proposals in addition to 
these furnished or proffered at any of those interim meetings? 

THE WITNESS: Not to my knowledge. There was a proposal of 
June 2d and then the next I think was the one on the 28th, and then the 
one of the 29th. In the interim period we discussed a number of other 


issues and there was a complete review made ot each one of the union's 


demands during this period. 

THE COURT: Mr. Mestel, go ahead. I don't want to eee 
you in your examination of this witness, but I do think this: it would be 
well after you have gone as far as you want with these three items here 
to develop, if possible, seriatim a development of the discussion. 

* * * * * 

Q. (By Mr. Mestel:) The statement that you just gave us that Mr. 
Miles made, was that given to you in writing? A. No, it was not. He 

read it to us and we copied the statement and read it back to him 
and he verified that this was correct. This was his statement. 

Q. Do you have with you the notes that you made when Mr. Miles 
was reading his statement? A. I think that I do have. Yes, T have it. 

Q. May I have them, please? A. Yes, you may. ‘a 
papers to counsel). 


80 


MR. MESTEL: I will ask this be marked as Petitioner’s Exhibit 
1 for identification, please. 

THE CLERK: Petitioner's Exhibit Number 1 marked for 
identification. 

THE COURT: Is that the same as Exhibit D? 

MR. MESTEL: Yes. your honor. I think it is Exhibit D. 

THE COURT: That’s right. 

THE CLERK: This will be Number 1-D. 


(Petitioner's Exhibit 1-D for identification.) 
The notes referred to were marked as indicated 
above. 


THE COURT: Mr. Frank, what does IUD mean? 

THE WITNESS: What does the IUD program mean? This is 
considered to be a coordinated collective bargaining program. 

THE COURT: What do those initials stand for, IUD? 

THE WITNESS: Industrial Union Department of the AFL-CIO. 

* * * * * 

Q. (By Mr. Mestel:) After you wrote these notes down did you 
read them back to Mr. Miles? A. Yes, I did. 

Q. And did you ask him whether or not that was a correct statement 
of his position? A. Yes. 

Q. And what did he say? A. He said that’s correct. 

‘Q. Has the union at any time since July 1 of this year ordered 
its people out on strike at the Alloy plant? A. No, they have not. 


Q. And the union's position is that they want to work at Alloy? 
A. That's correct. 


Q. Now, to go back into the bargaining sessions, as best you can 
would you give us a recapitulation of the bargaining, covering each 
meeting and what was in general discussion at each meeting? A. Well, 
I would have to refer to my notes. It is quite lengthy. 

THE COURT: Go right ahead. 

THE WITNESS: Beginning with the July or the June 6th meeting 
and thereafter. 
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THE COURT: First of all, Mr. Frank, tell me this; after the first 
proposals were submitted by the union on May 18th what followed that, 
then? | 
THE WITNESS: Well, what followed that in a general way the 
company began a review of the union's demands and went through a 
partial list of them until June 2d, which was the sixth meeting. At 
this point the company presented the union with its June 2d proposal 
which has been referred to. | 

THE COURT: Let me ask you, from May 18th till June 2d the 
company reviewed these proposals and I assume in meetings with you 
or other union representatives. 

THE WITNESS: That's correct. 

THE COURT: And, however, nothing significant occurred at those 
meetings bearing on this controversy. | 

THE WITNESS: That is right, to the best of my knowledge and 


that my notes reveal. 


THE COURT: Then on June 2d the company presented these 
counterproposals ? | 
THE WITNESS: That's right. On June 2d is when the counter- 


proposals were presented. At this point the company had reviewed a 


number of the union's demands but had not completed the review. We 
rejected the proposal. | 

Q. (By Mr. Mestel:) Mr. Frank, before you g0 further would you 
just set forth the proposals roughly -- not with great detail, but roughly 
the proposals of June 2d? : 

THE COURT: That was in one of these exhibits. Is that right ? 

MR. MESTEL: No, the June 2d proposals I don't think we have 
stipulated. | 

THE COURT: They are not? All right. 

MR. MESTEL: They were never written out. They were just 
given verbally at the conference table. | 
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THE WITNESS: Well, the June 2d proposals involve the wage 


increase the first year in four different brackets, six, seven, eight 


and nine cents, precommitted wage offer for the second year of a 


like amount, six, seven, eight and nine. 

They gave consideration to a number of contract language 

proposals we had suggested. They showed consideration to union 
demands number eleven, nineteen, twenty, twenty-seven, forty-four and 
forty-seven. 

THE COURT: Demands submitted on May 18th? 

THE WITNESS: Yes. They gave consideration to those demands 
and in addition to the offer on those, an offer to improve the funeral 
leave pay allowance, a vacation plan contingent upon the acceptance of 
their modified pension plan with a July 1, 1971, termination date. 
Substantially that is the contents of the offer on June 2d. 

Q. (By Mr. Mestel:) Would you go through the rest of the meetings, 
Mr. Frank? A. On the seventh meeting there was a general discussion 
of the vacation scheduling plan, which actually is not relative to the 
improved vacation plan but merely a way to schedule vacations over the 
year. This consumed most of the discussions of that particular day. 

On the eighth meeting, June 8th, the company began a complete 
review of al] union demands. As I previously stated, up until June 2da 
they had reviewed part of the demands and then came in on June 2d 
with a proposition to settle the negotiations. 

After that they began then a complete review of all the demands 
and on the eighth meeting, which was June 8th, the company reviewed 

the union demands one through fourteen. 

The ninth meeting, they continued a review of the union demands 
and completed the review through union demand number twenty-one. 

The tenth meeting, there was a continuation of the company's 
review of our demands, which continued on through union number 
twenty-nine. 

The eleventh meeting, the review continued on through demand 
number thirty-five. 
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At the twelfth meeting the union considered for an equity adjustment 


consideration a number of jobs that they felt should be adjusted relative 

to their demand number thirty-four. At the same time the union dropped 
demand number one, second paragraph demand number twenty-four, and 
number forty-eight. 

There was a continuation of the review of the remainder of the 
union's demands by the company through union number forty-two. 
Excuse me. That's incorrect. Number forty-seven. 

At the thirteenth meeting the company continued to review union 
demands -- 

MR. JOHNSON: May we have the date? 

THE WITNESS: Sir? 

THE COURT: The date of the thirteenth meeting. 

THE WITNESS: June 23d. On this date they mevieved tema 
through union number fifty-two. 

On the fourteenth meeting, which was June 24th, Jack Miles made 
some notes and brought us up to date in regard to some contract wage 
rates in reference to Appendix A that obviously had been in effect, but 
he wanted to clear it for the record, that they should be inserted in the 
wage schedule. 

Also on this date the union submitted to the company a , revised 
demand in reference to union demand number eleven and also a revision -- 
union revision of the company's proposal on vacation scheduling. 

At the fifteenth meeting, June 28th, some discussion in reference 
to union number fifty-three and vacation revised forms. Part of this 
day was involved in the discussion of revised vacation schedule forms 
- and also there was an alternate proposal by the company on this date 
that involved wage increases the first year in four brackets, seven, eight, 
nine and ten cents, precommitted wage offer for the second. year six, 
seven, eight and nine cents, the ninth holiday, the contract expiration 
date of July 1, midnight 1968, plus there were previously agreed to 
items, the funeral leave and the contract language that they had moved 


on in their second proposal. 
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Q. (By Mr. Mestel:) Mr. Frank, would you repeate the wage rates 
on the June 28th meeting? A. The June 28th meeting, the first year 

four brackets, seven, eight, nine and ten cents; precommitted 
second year six, seven, eight and nine cents. This is a one cent increase 
on the first year over the original proposal. 

Q. Were there any proposals on the improved vacation plan? 

A. Not in the proposal of June 28th. 

Q. Were there any proposals for modifying the pension- insurance 
agreement on that date? A. No, not in the June 28th meeting. 

THE COURT: That brings us up to June 29th, Mr. Mestel. 

MR. MESTEL: I have nothing -- 

THE WITNESS: Some way or other my memory tells me I forgot 
to mention the ninth holiday in the original proposal of June 2d. I ran 
into it here on the 28th. 

Q. (By Mr. Mestel:) Am I correct, sir, that the proposal of 
June 28th was approximately a penny more than the June 2d meeting 
except they dropped the pension and vacation? A. Right. 

Q. When I say the pension, they dropped the amendment extending 
the termination date of the pension agreement and they dropped the 
vacation? A. That's right. They dropped the pension proposal and 

the vacation. 

THE COURT: And increased their proposal for the first year. 

THE WITNESS: On wages by one cent. 

Q. (By Mr. Mestel:) By approximately one cent? A. One cent 
is right. 

Q. On the Jane 29th meeting could we have the wage rates then? 
A. The wage rates of the June 29th meeting went to nine, ten, eleven 
and twelve. 


Q. So that wage rate then was approximately another penny more? 


A. Two cents more. 
Q. Than the wage rate of June 28th. Is that right? A. That's 
right. 
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Q. On the June 29th meeting did they have any proposals in regard 
to the improved vacation and the extension of the termination date of 
the pension-insurance agreement? A. Yes, they were back in the 
picture, as they had been originally, the vacation plan and the caiaaine 
plan with a 1971 termination date. 
* * * * 
FURTHER DIRECT EXAMINATION 
BY MR. MESTEL: | 
Q. Mr. Frank, has the union paid any defense fund as 


any benefits, to the employees at the Alloy plant? 
MR. JOHNSON: Your honor, we object on the basis that it is not 
relevant. 
MR. MESTEL: Your honor, it is offered to go to the question of 
just and proper relief. 
THE COURT: All right. Iwill hear it. Go ahead. 
THE WITNESS: Yes, defense fund payments are now under way. 
Q. (By Mr. Mestel:) When did they start? A. Effective July 29th. 
Q. Effective July 29th, and how large will they be? A. $10 a 
week. : 
THE COURT: For each member? 
THE WITNESS: Yes. 
* * * 
CROSS EXAMINATION 
BY MR. JOHNSON: | 
Q. I believe then, Mr. Frank, that you stated in response to a 
question by the Court that the IUD was an organization to further or 
promote coordinated bargaining. Is that correct? e That is not 
correct in that manner, no. 


Q. I'm sorry; I didn't mean to misquote you. What did you say? 


A. They do engage in this kind of a program but this is not the only 


type of program that the IUD engages in. 
Q. Who is the president of the Industrial Union Department of the 
AFL-CIO? A. Walter Reuther. 
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Q. Is there a section of the Industrial Union Department which is 
known as the collective bargaining services section? A. Precisely I 
couldn't say whether there is or there isn’t. 

Q. You don't know? A. In the way you stated it, no, I couldn't 
say whether this is absolutely correct or not. 

Q. You never heard of a so- called collective bargaining services 
section of the UD? A. Well, the way that you have stated it, no, I can't 
say that I have, although I might have. 

Q. Is one of the functions of the Industrial Union Department or 
one of its sections that of coordinating negotiations of different AFL-CIO 
affiliated unions who represent employees of the same large 

corporations? 
* * * * * 

A. Imisunderstood you. I'm sorry. Yes, this is one of the -- 

Q. And is it not true that one of the aims of that group is company- 
wide bargaining with large corporations having numerous plants? 

A. Iassume that’s what they mean by coordinated bargaining, whether 
they are large or small. 

Q. Isn't it a fact that there are within the Industrial Union 
Department of the AFL-CIO a large number of so-called company or 
industrywide committees or councils? A. I have heard that there are. 

= * - * * 

Q. Is there a committee representing workers in different AFL-CIO 
unions representing employees of various Union Carbide plants? 
A. Would you mind stating the question again? 

Q. Is there a committee or council representing workers in 
different AFL-CIO unions which represent employees of various Union 
Carbide plants? That is to say, is there an organization, committee, 
council, whatever you want to call it, that is composed of union 


representatives from all the various AFL-CIO unions that represent 


Union Carbide employees at all of the company's plants or at a number 


of the company’s plants? A. I don't understand what you mean by 
represent. They do engage in coordinated activities. 
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Q. Is there a Union Carbide IUD committee or council? AGT 
think there is, yes. 

Q. Don't you know that there is from your own knowledge? 

THE COURT: Are you referring to all divisions of Carbide or 
merely these metals or nonferrous metals? , 

MR. JOHNSON: I am talking about all of them where they have 
AFL-CIO unions, your honor. 

THE WITNESS: There is a coordinated program through the IUD 
relative to the Carbide chain. 

Q. (By Mr. Johnson:) Have you ever yourself served on an IUD 


Carbide committee or counsel? A. I have attended meetings of this 


sort. 
* * * * * 

Q. What is coordinated bargaining that you say the IUD is engaged 
in promoting? A. Well, it is merely a means of keeping in communication 
with each other. 

MR. JOHNSON: I would like to ask the Clerk to mark this for 

identification as the Respondent's Exhibit Number 1. 

THE CLERK: Respondent's Exhibit Number 1 marked for 
identification. | 


(Respondent's Exhibit 1 for identification.) 
The paper referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you, Mr. Frank, this document 
that has been marked for identification as the Respondent's Exhibit 
Number 1 and which purports to be a clipping from The Charleston 
Gazette for Saturday, July 2d, 1966, and I will ask you if you saw that 
story in The Charleston Gazette for that day. A. I can't say that I saw 
it but I heard a number of people comment on it. There is no question 
in my mind but what it was printed, if that's what you are trying -- 
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Q. I would like to refer your attention to that portion of that article 
which appears in the next to the last paragraph of the longest part of 
the column and which states "IUD is a department of AFL-CIO which 
reflects the view of industrial, as opposed to craft, unions", and purports 
to quote Mr. Emrick, who is identified in the article as Mr. B.C. Emrick, 
Director of OCAW District 3, as having said further "that efforts have 
been made in the past, and are continuing, among various unions 
representing Carbide employees to bargain on a corporate basis rather 
than from plant to plant.” 

I will ask you if that is not a fair and accurate description of what 
coordinated bargaining is. A. Well, I wouldn't necessarily say that this 
is an example of coordinated bargaining. It could well be. There may be 
other phases of it also. Mr. Emrick made this statement and I don't 
know what he was thinking about. You will have to ask him what he meant. 

Q. In coordinated bargaining as the IUD uses that terms, isn't it 
true that several locals whose contracts expire over a short period of 
time band together and jointly prepare a list of major economic demands 
which each presents to the company. As local negotiations progress, 
additional meetings are held to discuss strategy and agree on a minimum 
package which will be acceptable. When one local has secured this 
minimum pattern, it does not accept it until all locals have obtained a 
Similar offer from the company. 

Isn't that an accurate description of what you mean by coordinated 
bargaining? A. Mr. Johnson, that’s your statement, not mine. I don't 
know. This may be your views of it. 


Q. Do you disagree with it? A. I would not agree with it in its 
entirety in every situation. 


* * * * * 


MR. MESTEL: Your honor, I am not sure if counsel is attempting 
to establish that there is an IUD program to coordinate bargaining, but 

if that's the point he wants to make I would be happy to stipulate 
to it. 
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MR. JOHNSON: That is in part the point we make a I would be 
glad to accept a stipulation. 

THE COURT: What is the stipulation, gentlemen? Put it on the 
record. 

MR. FELLER: Perhaps since Iam more eibeateie involved, I 
would propose a stipulation to the respondent that there is under the 
auspices of the Industrial Union Department of the AFL- clo a program 
to coordinate the bargaining of the various unions which deal with Union 
Carbide, and in particular an attempt to get coordinated negotiations with 
respect to the uniform pension plan which exists throughout the plants 
of Union Carbide. There is such a program, and that this local, which is 
in this lawsuit, is a part of that program. 

* * * * * 

Q. (By Mr. Johnson:) The last exhibit that I showed you marked 
there as Exhibit Number 4, have you ever seen that memorandum before? 
It purports to be a memorandum to all Union Carbide IUD committee 
delegates from Mr. Steven J. Harris, Assistant Director of the Collective 
Bargaining Section, dated March 7th, 1966. A. Well, I will say this, 
that along about this time I began receiving memos from Steven Harris. 

I would have to check my files to know whether or not I have this identical 
same one or not. I may well have. 

Q. Would you look at 4-A, which appears to bea sédoluiten 
submitted to all locals in the IUD, and tell me whether you have ever 

seen that before? A. Yes, I have. | 

* * * * * 

Q. To your knowledge was that resolution presented to various 
Carbide locals? A. I can't speak for various locals. I am quite sure 
that it was presented to Local 89. 


Q. I didn't understand your answer. A. I said I cannot speak for 


various locals or a number of locals. I can only speak as far as Local 
3-89 is concerned. There was such a resolution presented there. 
Q. And that is the Alloy local? A. That's right. 
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Q. Was that resolution approved by the Alloy plant local? 
. Yes. 

Q. On what date was it approved? A. I cannot -- I don't have this 
information but it certainly can be obtained if it is of any value. 

Q. Isn't it true that the approval of that resolution by the Alloy 
local bound the local to participate in coordinated bargaining in 1966? 

MR. FELLER: Objection, your honor. The document speaks for 
itself. 

MR. JOHNSON: Iam asking how he understood it, if he had an 
understanding about its effect. 

THE COURT: I will let him answer. 

THE WITNESS: This is a resolution that they are willing to 
participate in coordinated bargaining in the IUD program. 

= = * * x 

THE COURT: Let me ask Mr. Frank one thing. In regard to this 
resolution to be acted upon by the local, was such a resolution adopted 
by the local here in question or not? 

MR. FRANK: Yes. 

THE COURT: Do you recall when it was adopted? 

THE WITNESS: No, but there are people in the hall or in the 
courtroom who can answer it accurately. 

THE COURT: But it was adopted? 

THE WITNESS: Yes, sir. 

THE COURT: I think under the circumstances, gentlemen, that they 
are sufficiently tied together and identified. This does not rule on the 


question of relevancy or materiality that you gentlemen raise, but insofar 
as the validity of them or the authenticity as acceptable exhibits, lam 


going to admit them. 
THE CLERK: Respondent's Exhibits Number 4 and 4-A admitted 
in evidence. 


cd 
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Q. (By Mr. Johnson:) I will ask you, Mr. Frank, to look at this 
document which has been marked for identification as Respondent's 
Exhibit Number 5 and I will ask you if you know what that is. A. A 
notice of a special meeting of the membership of 3-89. I = the 


document speaks for itself. 

Q. Do you know what meeting that refers to? A. I believe this 
says the date of June 30th, 1966. 

Q. To your knowledge was there a meeting of the local on that 
date? A. There was. 

Q. It says in that notice that the purpose of the meeting was to 
bring the members up to date on the current contract negotiations and 
to take any action necessary thereto. Was there any action taken at 
that meeting in connection with the current negotiations? A. There was 

Q. What was that action? A. The action was by resolution to 
reject the company's proposal and instruct the committee to go back to 
the company and to seek an extension of the then current collective 
bargaining agreement on a -- with the right of either party to cancel 
on forty-eight hours’ notice while negotiations continue. 

Q. At that meeting was there any action taken with respect to 
a strike by the employees at Alloy? A. State your question again. 

Q. At that meeting was there any action taken with respect to 
a strike at Alloy? A. There was no strike action taken. : 

Q. Had there been any action taken with respect to a strike at any 
local meeting or by the local at any time prior to that meeting? A. Not 
to my knowledge. : 

Q. Was there a strike vote scheduled at any time prior to that 
meeting? A. I think it was anticipated that there might be a strike 
vote taken but plans were changed. : 

Q. When were they changed? A. Prior to this meeting. 

Q. Do you know on what date those plans were changed? 

A. Well, it was either changed on the 29th or the 30th. 


* * * * 
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Q. Iwill ask you, Mr. Frank, to please look at this document 
which has been marked for identification as the Respondent's Exhibit 
Number 6 and I will ask you to tell us whether or not you recognize 
that document and know what it is. A. Well, it says that a continuation 
of the strike vote will be held at the local union hall, Falls View, on 
Friday, July 1, 1966, to allow members to participate. This was never 
carried out. 

Q. What was the strike vote that there was going to be a continua- 

tion of referred to in that notice? Had there been a strike vote? 
A. No, there had not. 

Q. Had there been plans for a strike vote? A. I believe that I 
have already answered this question. 

Q. This refers then to the plans that had been made for a strike 
vote and which you said were changed, but you didn't know just when they 
were changed precisely? A. That’s right. 

* * * * * 

Q. Is it not a fact that you were in more or less constant 
communication with Mr. Steven J. Harris of the IUD throughout the 1966 
negotiations at Alloy? A. I had some communication with him, yes. 

Q. Asa matter of fact, weren't you called out of the bargaining 
negotiation meetings themselves on a number of occasions to talk on the 
telephone to Mr. Harris? A. On two occasions. 

Q. I believe you testified that it was on June 2d when the 
company representatives proposed a first so- called package proposal 
which you described in your testimony. Is that correct? Iam just 
referring you to that as a starting point for my next question, Mr. Frank. 
A. Yes. 

Q. Do you recall your testimony in that regard? A. Yes; I stated 
there was 2 proposal on June 2d. 

Q. Is it not a fact that that proposal was made in the forenoon on 
June 2d and was discussed briefly during the morning? 

THE COURT: June 2d? 

MR. JOHNSON: June 2d. 
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THE WITNESS: I think without checking my notes that it was 


presented in the morning. 

Q. (By Mr. Johnson:) You are free to check your notes if you 
would like todo so. A. If it makes any particular difference. 

Q. Iam trying to refresh your recollection about what happened 
later. 

THE COURT: You may refer to your notes. 

Q. (By Mr. Johnson:) And I will ask you this, Mr. Frank. Isn't 
it a fact that there was an adjournment for lunch and then the negotiators 
came back and there was some further discussion about the company’s 
proposal in the afternoon? A. That's correct, yes, sir. | 

Q. And is it not a fact that in the afternoon Mr. J ohn Graham, one 
of the spokesmen or negotiators for the company at that meeting, stated 
in effect that although the pension- insurance agreement for five years 
and vacation plan improvements and other parts of that package had been 
presented as a package, the union does have the right to accept the 
package or to bargain with respect to the package as they see fit? 

A. Ido not recall that he made that exact statement. 

Q. Did he say something to that effect? A. I think that he did, yes, 
but he didn't say that in the morning session. 

Q. No, but they came back in the afternoon and said in effect he 

wanted to make sure that there wasn't any misunderstanding and 
they spelled it out, didn't they? Isn't that right? A. Not just as clear 
as you have stated it, no. Along in the afternoon he stated well, perhaps 
they could be separated, or words of that nature. 

THE COURT: Do you use a reporter in these negotiations? 

THE WITNESS: No. It is very difficult to keep accurate notes. 

Q. (By Mr. Johnson:) Do you recall that at the negotiation 
meeting on June 13th which was I believe the ninth negotiation meeting, 
that there was again some discussion of the company's package proposal 
that was offered to the union on June 2d? A. Well, at this meeting the ‘ 
company was reviewing our demands, and as I previously testified, they 
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started in with demand number fifteen on that day and went to demand 


number twenty-one. One of these demands was the union number eighteen, 
which was our demand for an improved vacation plan. 

Q. And is it not a fact that when the discussion got around to your 
demand number eighteen that Mr. Miles then referred to the fact that 
this dealt with liberalization of the vacation plan and the company had 
made you a proposition on that which was part of the package offer of 
June 2d? A. Yes. he referred to this. I think to the best of my 

knowledge he referred -- 

THE COURT: To this? 

THE WITNESS: The package that was referred to of June 2d. 

They were tied together 

Q. (By Mr. Johnson.) Isn't ita fact that at that meeting you asked 
a question which was to this effect: "As I understand it, the improve- 
ments in the vacation plan were tied to our acceptance of the improvements 
in the pension plan with the understanding that the pension and insurance 
agreement would be extended for five years. Is that right?'’ Do you 
remember asking that question? A. I can't remember whether I asked 
that question or not. This was discussed. I may have asked it. 

Q. It is not a fact that during that discussion and in response to 
a question by you to that effect that Mr. Miles stated that the package 
offer of June 2d had been presented that way in the morning but that 
John Craham had corrected it in the afternoon portion of the meeting and 
that Mr. Miles then stated words to this effect: "The pension and 
insurance agreement, however, are not tied to the vacation plan 
improvements, although both of them, as well as the other company 
proposals are all in the same package. We are interested in seeing these 

improvements in the pension plan made available for our Alloy 
employees as soon as possible, but we are willing to make them available 
beginning in 1967 if that is your wish.” Isn't that a fact? A. I don't 
recall that statement, no. You might repeat it but I don’t have any notes 


to that effect. I really don't recall that that exact statement was made. 
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Q. AslI understand it, you kept your own notes and you don't 
contend that your own notes are a verbatim or complete record of what 
transpired at this meeting, do you? A. No. I wish they were, 

Q. Is it nota fact that in the same discussion at this meeting 
that you asked a question to this effect: ‘I would like to have a copy 
of your vacation plan to look at. How does the vacation plan that you 
propose tie in with the other proposals that you made on J une 2a?" 
And if it is not a fact that Mr. Miles answered that question by stating, 
"They are all presented as part of a package but, of course, they are 
subject to negotiations." Do you remember that? A. Well, I 
remember asking for a copy of the vacation plan, which I think was 


later given to me. 
Q. Isn't that a fair statement of what Mr. Miles said when you 


asked him for a copy? A. He may have said it. I don't deny he said 
it. At this point I don't think we have any argument as far as lam 
concerned about what is there. 

THE COURT: Mr. Frank, that won't suffice. Whether these 
questions or whether the subject matter is material or not to our 
controversy I won't say at this time, but Iam very much interested in 
knowing whether you admit or recall that those statements or statements 
to that effect were made. | 

THE WITNESS: I can't recall every statement in its complete 
accuracy. It is pretty difficult to do. Iam not trying to hedge the thing. 
It is difficult for me. | 

THE COURT: I can understand that. If you don't recall the 
substance of it, merely say you don't recall it, but let's not assume that 
it makes no difference. 

THE WITNESS: I'm sorry. 

Q. (By Mr. Johnson:) Is it not a fact that at the meeting on 
June 21st, which was I believe the eleventh meeting of the parties, that 
there was once again some discussion of the company's package proposal 
that had been made on June 2a? A. There was some reference made 
to the package offered on the 2d, yes. I have notes to that effect. 
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Q. I will ask you if it isn't true in the discussion that took place 


at that meeting on June 21st Mr. Miles referred again to the discussion 


that had taken place on June 13th and said words to this effect: "Ata 

later meeting we told you that if the union so desired, the 
improvements in the pension plan could be delayed to begin at the 
expiration of the current pension and insurance agreement if the union 
chose to pursue that course of action. To date the union has made no 
movement on this offer, which we feel was very substantial for an 
initial offer. In fact, the union has made no movement on any of their 
demands.” 

Isn’t it a fact that Mr. Miles made that statement at that meeting? 
A. I don't recall that he made this exact statement. There was a 
discussion -- my notes do reveal that there was a discussion on the 
package offer on this particular date. 

Q. Is it not a fact that at that meeting on June 21st you made this 
proposal during the discussion of the company’s June 2d package 
proposal, which took place on the 21st. You stated, did you not: "Tf 
you want to put the pension plan in effect now and still give us the right 
to negotiate at the expiration date of 1967, go ahead and do it.” 

A. I made a statement to that effect, yes. 

Q. And isn't it a fact that Mr. Miles said, ''No. You know that 
that is not what we propose. We have proposed putting the pension plan 
improvements in effect now and extend the expiration date for five 

years.” A. I don’t recall exactly what he said. I remember to 
the best of my knowledge John Graham implied, 'We can't do that. 

It is a violation of law.” 

Q. Didn't Mr. Graham at that point then make this statement, 
Mr. Frank, right after what I suggested to you that Mr. Miles had said: 
"Approximately eighty per cent of the hourly employees of Union Carbide 
have the benefits of this plan now. We do have a right to let you know 
it is available and to give you the opportunity to take these benefits now. 
It is true that we can't force you to take them.” Now, I am asking you 
isn't it a fact that he made that statement? A. I can't say for sure. I 
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won't question the statement if the record shows that this was stated. 


My record doesn't show it, of course. 

Q. Mr. Frank, I would like to say that I am in fact, a course, 
obtaining this information from company minutes but Iam asking you 
not necessarily to agree with the minutes. I am asking you if you recall 
whether or not these statements were made. I am asking you if it 
isn't a fact -- | 

THE COURT: Mr. Johnson, the witness has said he can't recall 
specifically this statement, as well as some others. He has said that he 

doesn't question it if you say that they were made. I assume you 
have witnesses who attended these meetings who apparently will 
support the excerpts from the minutes that you have read. 

MR. JOHNSON: That is right. : 

* * * * * 

Q. (By Mr. Johnson:) I believe you testified on direct that the 
company did make another package proposal on the 28th at the meeting 
that took place on that date. Correct? A. Yes, that's correct. 

Q. And that was the proposal that did not include any proposal 
with respect to vacation benefits or pension and aa Correct? 
A. Right. 

Q. And I believe you testified on direct that when that epropseal 
was made that Mr. Miles, who stated it, stated that he was, giving you 
an alternate proposal. Isn't that true? A. That's right. 

Q. And at no time was anything said about the company’s having 
withdrawn or rescinded the original package proposal that it made on 
June 2d. Isn't that true? A. No, they gave us another proposal which 
did not include the vacations and pensions. 

Q. But they stated it was an alternate. They did not say it was a 
substitute, did they? A. Yes, that's the way I stated it in my testimony. 

Q. And you were never told -- by "you" I mean you and the other 
negotiators -- that the company had withdrawn the package proposal 
that it made on June 2d, were you? A. No. We were assuming it was 


withdrawn when they brought the other proposal in. 
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Q. You were never told, as a matter of fact, that the proposal 
which was made on the 28th was ever withdrawn, were you? A. No. 

Q. Now, onthe 29th, the sixteenth negotiations meeting held on 
that date. Mr. Miles made a statement offering another proposal and 
made some remarks about shutting down the plant, and you wrote it 
down and it is in evidence here. You remember that? 

I don't remember whether you read this or who read it, but it is 


a fact that what you wrote down here includes some material that I don’t 


believe was read, and that is that the company said, "We expect your 


full cooperation with us in the protection of our equipment and factilities. 
We are just as much aware of the IUD program by what we have heard 
and what we have read as you are. We do not intend to be in the position 
of trying to operate this plant under conditions as we understand them 

to be.” 

That was said by Mr. Miles and you wrote that down, did you not, 
as part of that statement? A. Yes, I wrote that down, including all of 
this on the second page down to where it is signed and I inserted Jack 
Miles’ name. 

Q. Isn't it a fact that at that meeting on the 29th of June after 
Mr. Miles had made the statement which you testified about and after 
you had asked him to repeat it and had copied it down, as you did and 
as it appears in this exhibit which you just referred to -- I think it is 
the Board’s Exhibit Number 1 -- isn’t it a fact that you at that point 
asked this question: "Are you closing the door to future bargaining ?"’ 
Didn't you ask that question? A. No, I don't recall asking that question. 

Q. I will ask you if it is nota fact that Mr. Miles said no, he 
was not, the company was not closing the door to future bargaining. 

Lam asking you if it is not a fact that was what Mr. Miles said. 
A. They said, ‘We are willing to bargain.” They have also issued a 


statement. 
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Q. Is it not a fact that at that point Mr. Graham made this state- 
ment: "To date the union has not even made a counter-proposal to 
our other two offers, so we felt it imperative that we make this final 
offer to you in sufficient time before the deadline to give you an adequate 
opportunity to study and consider it carefully and explain it to your 
membership." Do you remember him making that statement? A. Well, 
as far as the exact wording, I don't recall it exactly. He ae make a 
statement to this effect. 

Q. And isn't it a fact that throughout all the negotiations down to 
the time of the expiration of the contract you never made the company any 
kind of a counterproposal to any of the package offers that ‘they made and 
that the only over-all contract proposal you made was your original 
fifty-four demands? A. Well, you understand, we dropped demands, 
modified some demands and it was quite sometime through the negotiations 
before there had been a complete review of the union's demands, but we 

never came up with a counter to any of their proposals as such. ~ 


* * * *x * 


Tried before the Honorable John A. Field, Jr., United States District 
Judge, on the 2d and 3d days of August, 1966. | 


| 
* * * * 


EARL ENGLE 
called as a witness on behalf of the respondent, being first ae sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 

Q. State your name, please. A. Earl Engle. 

Q. Where do you live, Mr. Engle? A. In White Plains, New York. 

Q. By whom are you employed? A. Union Carbide. 

Q. What is your present capacity with Union Carbide? A. Tam 

General Manager of Industrial Relations. 


* * * 
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Q. Are your duties and functions at the present time and in your 
present capacity related to or connected with labor relations and 
collective bargaining at the Alloy plant? A. Inan indirect and 
consulting manner. yes. 

Q. Would you state what is the nature of the connection that you 
have with collective bargaining at the Alloy plant ? A. Each of about 
twelve major divisions of the corporation has an industrial relations 
department. The corporate industrial relations department, of which I 
am a part. acts as consultant and staff in a sense to that group as well 
as to corporate officers. 

* * * * * 

Q. I believe you have stated that there are a number of different 
divisions of Union Carbide Corporation. Is that correct? A. That's 
correct. 

Q. Approximately how many different divisions are there? 

A. There are about twelve major divisions. There are some smaller 
subsidiary groups. 

Q. Is the Mining and Metals Division one of the major divisions 
of the corporation? A. It is. 

Q. How many separate plants does the Mining and Metals 
Division of the company operate? A. There are five major production 
units that are involved in producing metal alloys. 

Q. Are those five units located in separate and various geographical 
locations? A. They are. 

THE COURT: For the record would you give those locations again? 

Q. {By Mr. Johnson:} Would you state for us the various locations, 
the five locations at which those five plants are located? A. One is 
located in Portland, Oregon; one in Alloy, West Virginia; one in Ashtabula, 
Ohio; one in Marietta, Ohio; and one in Sheffield, Alabama. 


Q. Are the company’s employees at those various locations 


represented for collective bargaining purposes by various labor organiza- 


tions? A. They are. 
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Q. Will you state how many different unions represent employees 


of the Mining and Metals Division at those plants? A. There are two 
international unions; the United Steelworkers represent Te at 
three of the locations. | 

Q. At what three? A. Portland, Ashtabula, Ohio and Sheffield, 
Alabama. 

Q. And what organization represents the sitingess at the other 

plants? A. The other two plants, the employees are represented by 
the Oil, Chemical and Atomic Workers Union. : 

Q. That is at Alloy and Marietta, Ohio? A. Correct. 

Q. Are both the United Steelworkers of America and the Oil, 
Chemical and Atomic Workers affiliated with the AFL- A. They 
are. 

Q. Altogether how many different unions does Union 5 Carbide 
Corporation deal with at all of its plants in its various locations? 

A. There are twenty-four. 

Q. Approximately how many plants does the company have in 
those divisions? A. There are something in the neighborhood of 200. 

Q. Is there any place in Union Carbide's industrial system in 
which there is established or carried on multiplant bargaining? 

A. None. 

Q. On what basis is collective bargaining carried ¢ on at all the 
plants of the company? A. At each of the locations where employees 
are represented by unions -- and there are something in'excess of 100 
of those -- the union is either certified or recognized as the representative 
of the employees at that location only, individual certifications for each 
location where they exist. 

Q. Is the bargaining unit at the Alloy plant a bargaining unit of 

116 production and maintenance employees at that plant alone? 
A. It is. 


102 


Q. Has bargaining at the Alloy plant ever been carried on on the 
basis that made agreement at that location contingent upon agreement 
at any other plant or plants? A. No, sir. 

Q. Has bargaining at any other location other than Alloy been 
carried on with the object of fixing contractual terms and conditions 
at Alloy? A. No, sir. 

Q. At any time before 1966 had any attempts been made by the 
union -- by that I mean OCAW or any local, district of that organization 
or the AFL-CIO -- to force the company into multiplant bargaining? 
A. Yes, there have been two such situations. 

Q. Would you tell us when and what they were? A. The first 


occurred in -- 


MR. MESTEL: Objection, your honor. Of course, we have an 


objection to any inquiry into this. 

THE COURT: Yes, sir. Go ahead. 

THE WITNESS: The first occurred in 1957 when there was an 
effort on the part of OCAW to bargain for five locals at one time. The 

second one was in 1959 when a similar effort was made by the 
Steelworkers Union to bargain for three locations. 

Q. In what division of the plant was this 1957 effort that you 
have described? A. That was our Linde Cas Products Division. 

Q. You say that an effort was made to establish simultaneous 
or multiplant bargaining at five locations in that incident? A. Correct. 

Q. Would you describe what was done? How was that attempt 
made? A. Well, the program went about like this. In October of '56 
the first plant came up to a contract termination date. No agreement 
was reached at that location, nor did a strike occur. The employees 
continued to work. 

THE COURT: Without a contract? 

THE WITNESS: Without a contract. lam not sure that I can 
place precisely the second time, but roughly in December two additional 
locations followed a similar pattern. The contracts expired, no agreement 


was reached and no strike eccurred. 
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The fourth plant was a location -- those two locations, incidentally, 

were in Pennsylvania, Essington and Kittanning. The fourth 
location was in Moundsville, West Virginia, where a first contract was 
being negotiated, and the fifth location at Tonawanda, New York, 
where the contract expired the last week in January. , 

After that contract expired, then the Union was ina position to 
legally call strikes at all locations, which it did within a matter of a 
few days, and all five locations were on strike. 

Q. Inthe other incident which you referred to, I believe, as 
having occurred in 1959, what division of the plant was involved in that 
attempt? A. That was the Metals Division and involved three locations 
represented by the Steelworkers Union. 

Q. What were those locations? A. Those locations were 
Portland, Ashtabula and Sheffield. 

Q. Would you tell us how the attempt to bring about multiplant 
bargaining was carried on at that time? A. The pattern was essentially 


the same, the first contract expiration being in July and the second in 
August, the third in November. Here again all plants were called out 
on strike at the same time. 

Q. In either of those instances was any multiplant agreement 
or arrangement of that kind successfully established by the union? 
A. No, sir. We were successful in continuing to settle those contracts 
on a location by location basis without uniform termination dates or 
basic provisions. 

Q. Has it been customary at the Alloy plant to have separate 
basic agreements or general agreements and pension- insurance 
agreements? A. Yes, sir, they are covered in separate acumen 


separate agreements. 


Q. How long has that been true? A. Since the inception of the 


pension plan. 
Q. When was the first pension-insurance plan placed in effect 
at Alloy? A. In 1950. 
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Q. For what period of time have the general agreements that 
provide generally for wages. hours and working conditions at the plant 
been negotiated, and what has their term ordinarily been? A. With 
one exception agreements have been negotiated for five years. There 
was one agreement -- 

Q. I think you misunderstand me. Iam asking you about the 

basic or general agreement. A. Oh, the basic. Those have been 
normally two years. I believe there may have been one or two Situations 
where it was three years. 

Q. For what period of time or what term have the pension- 
insurance agreements been negotiated? A. Those have been five-year 
agreements with one exception, where it went a few months beyond five. 

Q. Have the pension- insurance agreements always run their full 
term of five years? A. No, they have not. 

Q. What has happened to them that caused them not to run their 
fullterm? A. In at least two Situations improvements were made in 
the pension plans and were subsequently negotiated with the union during 
the life of an existing agreement, and that brought into being a new 
contract for a five-year period covering the basic improvements. 

Q. Do you know how or by what procedure these agreements to 


modify and renew pension agreements came about? A. Iam not sure 


there is a consistent pattern. In some Situations discussions were 

initiated by employees or representatives of the union; in other cases 

they were initiated by the company -- probably in the nature of an inquiry 
as to the nature of the benefits in the inception. 

Q. When such agreements have been, as you have stated, renewed 
in the past before the expiration of their term, for what term have they 
been renewed? A. Five years. 

MR. JOHNSON: At this time I would like to ask the Clerk to mark 
for identification this document as our Exhibit 7. 

THE CLERK: Respondent's Exhibit 7 marked for identification. 


(Respondent's Exhibit 7 for identification.) 
The paper referred to was marked as indicated 
above. 
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Q. (By Mr. Johnson:) I will ask you, please, to look ae this 
document which has been marked as Respondent's Exhibit Number 7 
and I will ask you if you prepared that exhibit at my request. A. I did. 

Q. Would you state what it is and what it purports to show? 

A. It shows the chronology of the basic labor contracts at the Alloy 
plant and alongside it a similar chronology for the pension and insurance 
agreements. | 

* * * * * 

MR. JOHNSON: At this time, your honor, we move that our 
Exhibits Number 7 and 8 be admitted in evidence. 

THE COURT: I will admit Number 7 subject to the objection by 
Mr. Mestel. I wonder if we might defer Number 8 and give Mr. Mestel 
an opportunity to check it. ; 

MR. JOHNSON: Yes. I wanted to do this before I aveniocked it. 

I have a habit of forgetting to move the admission of exhibits. 

MR. MESTEL: Your honor, do I understand we are abies it 
except for the two asterisks notations ? 

THE COURT: That's right. In other words, it will rise or fall 
on the testimony as to what those mean. 

MR. MESTEL: That meets my objection, your honot. 

* * * * * 

Q. (By Mr. Johnson:) In 1965 did the company announce or place 
in effect a new pension-insurance agreement applicable qi nonbargaining 
unit employees at the Alloy plant? A. It did. 3 


Q. Would you state when that new plan was sanounced and aie 


it actually went into effect? A. It was announced early in January 
initially I believe by a bulletin board announcement and possibly later 

by letters to the individual employees, to be effective the first of 
the year. 

Q. Would you state -- 

THE COURT: January 1, 1965? 

THE WITNESS: Yes. 
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Q. (By Mr. Johnson:) Would you state, please, the substance of 
the changes that that new plan made as compared to the preceding plan? 


A. There were three or four significant changes. It provided first of 


all for retirement at age sixty-two with ten years of service without 
actuarial reduction. It provided for early retirement at age fifty-five 
with actuarial reduction, but an improved actuarial reduction in the 
normal sense of the word: in other words. from the time at which an 
employee would be entitled to an unreduced benefit. and this represented 
about a twenty-five per cent improvement in the plan for an early 
retiree. 

R also provided the surviving spouse option which the employee 
could elect to be effective on his fifty-fifth birthday. 

It further provided in the new agreement, which is a part of this 
same labor contract, that employees retiring early could continue their 
life insurance and their medical insurance at its full face value until 

the normal retirement age by paying their normal premium. 

Prior to that those benefits had been eliminated at the time of retirement. 

THE COURT: Was this a contributory plan? 

THE WITNESS: No, it is noncontributory. 

Q. (By Mr. Johnson:) f is my understanding it is a contributory 
plan. A. The pension plan 1s noncontributing. 

THE COURT: Hospitalization -- how about that? 

THE WITNESS: Hospitalization is contributory, as is life 
insurance. 

Q. (By Mr. Johnson:) I believe you stated that one of the changes 
made was that it permitted an employee with ten years’ service to 
retire at sixty-two without an actuarial reduction. Is that correct? 

A. That's correct. 

Q. I don't believe you said how that compared with like provisions 
of the previous plan. A. In the previous plan he would have had -- 

THE COURT: By "previous" you mean the one the bargaining 
employees had the advantage of or participating in? 

MR. JOHNSON: Yes. 
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THE WITNESS: Correct. The plan applicable to bargaining unit 
and salaried employees was uniform prior to the changes now under 
discussion. The 62-10 retirement under that plan provided for an 

actuarial reduction from age sixty-five to age sixty-two. It is 
the Social Security actuarial table, I believe about six per cent a year, 
if I remember correctly, which would be roughly eighteen per cent 
reduction. 

Under the improved plan, of course, there would be no reduction. 
The seek would get a full calculated benefit at age sixty-two. 

. (By Mr. Johnson:) In the early part of 1966 -- 

THE COURT: Pardon me one minute, Mr. Johnson. Was that the 
principal difference between the two? 

THE WITNESS: That was one. The other had to do with the early 
retirement at age fifty-five, which was first initiated, first introduced 
into the plan, and again -- 

THE COURT: There was a fifty-five retirement? 

THE WITNESS: Prior to that time an employee could not retire 
earlier than age sixty, and then only with thirty years of service. Now 
he may retire at age fifty-five if he has ten or more years of service 
with actuarial reduction. The actuarial reduction, however, is not the 
conventional one. It is a considerably improved one from the employee's 
point of view in that if the employee at age fifty-five, should he continue 
to work, eventually reach either a 60-30 or a 62-10 situation, where he 
would be entitled to a nonreduced benefit, then his benefit would start 

from age sixty or age sixty-two as opposed to sixty-five. 

Q. (By Mr. Johnson:) In 1966 or the early part of 1966 were there 
any changes made with respect to the vacation plan for nonbargaining 


unit employees at the Alloy plant? A. Yes, sir, changes were made 


for the year ‘66. 

Q. When were those changes announced and when were they placed 
in effect? A. They were announced in December, I believe late in 
December, to be effective for the 1966 vacation year. 
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Q. And became effective the lst of 1966? A. Correct. 

Q. Could you state for us briefly the substance of the changes 
that were made in the vacation plan? A. Well, basically it resulted in 
an additional week of vacation for all employees who had five or more 
years of service and two additional weeks for employees with thirty or 
more. In other words, it ranges in scale from two weeks at one year 
of service, three at five. four at ten. five at twenty, and six at thirty. 

Q. And what had it been prior to the change? A. The three-week 
eligibility was at ten years. the four week at twenty, and there was not 
@ provision for a fifth or sixth week. 

Q. Were there any other changes involved in that vacation plan 
that was placed in effect at that time? A. Yes, there were two other 
Significant changes. The first had to do with a provision which would 
provide the employee with pay in lieu of vacation if he chose it. It was 
elective with the employee. 

Those employees who have ten or more years of service and 
therefore entitlement to four or more weeks of vacation may elect to 
take one of those weeks as pay in lieu of time off. Those employees 
with thirty or more years may elect to take two such weeks of pay in 
lieu of time off 

The other provision had to do with the option to bank a part of the 
vacation, to save, if you will. for some future use. An employee with 
twenty-five or more years of service could bank annually up to two 
weeks of his vacation for use at such future time as he saw fit and 
accumulate by such process a maximum of six additional weeks of 
vacation, so that it would be possible for a thirty-year man to develop 
a twelve-week vacation entitlement. 

Q. Is there within the AFL-CIO an organization that calls itself 
the Carbide Nationwide Council? A. There is. 


Q. How long has that organization been in existence, approximately? 


A. Iam not sure I can date it precisely for you but certainly it goes 
back more than ten years. 
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MR. MESTEL: Your honor, could we establish his competency 
to testify as to this matter? 

THE COURT: You say what? 

MR. MESTEL: Objection. There has been no groundwork showing 
that he is competent to testify as to this question. 

THE COURT: I assume he was testifying from personal knowledge. 
He has been in industrial relations for some thirty years. 

THE WITNESS: Since ‘47. 

THE COURT: Twenty years. 

Q. (By Mr. Johnson:) Do you know from your own knowledge 
and experience of the existence of this organization called the Carbide 
Nationwide Council? A. Ido. Ihave had considerable correspondence 
with them through the years and have had some meetings with them. 

Q. Did it formerly bear another name? A. At one'time it was 
generally known as just the Carbide Council and commonly again 
referred to as the Council. 

Q. Have you had meetings and discussions with that - Council? 

A. Thave. 

Q. Would you state for us the nature or occasion for such meetings 
and what their general purpose was? A. Again Iam not sure that I can 
date precisely for you when it started but some years now, generally on 
an annual basis, we have had a request from this organization to join 
with them in a meeting in our New York offices. the purpose of that 
being to provide them with an opportunity to express to us thoughts they 
had concerning local problems of negotiations, local problems of labor 
and employee relations. 

It was explicitly understood throughout all these meetings that no 


attempt at negotiation would be made, and it was on this basis that there 


was agreement to meet with them. 

Q. Do you know whether or not there is any conhechton orisa 
connection between the Carbide Nationwide Council and the Industrial 
Union Department of the AFL-CIO? A. Ido. ! 
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Q. What is that connection? A. The Industrial Union Department 
now provides -- and I am not sure as to the precise nature of it -- 
direct staff service, guidance for this group. 

Q. Do you know approximately how long that has been true? 

A. I believe it to be true since late in 63. 


Q. Did you attend a meeting or were you present at a meeting 
with the Carbide Nationwide Council on April 25th, 1966? A. Iwas. 
Q. Would you state where that meeting was held? A. That meeting 


was held in a conference room in my department in New York City. 

Q. Would you state what was the occasion for that meeting? How 
did it come about? A. About February, if I recall correctly, late 
February we received a letter from Mr. Harmon, who is the secretary 
to the Council, requesting that we meet with them in April, if you will, 
the usual or traditional annual meeting, and we indicated to him we 
would meet with him on the assumption that the conduct of the meeting 
would be consistent with our past meetings, as well as the attendance 
at such a meeting. 

Q. Approximately how many people attended that meeting? 

A. About thirty-nine. 

Q. What groups did they represent? A. This was a considerably 
larger group than normally had been present. There were representatives 
there from the Industrial Union Department of the AFL-CIO, from I 
suppose five or six international unions, and the remaining representatives. 

which probably represented twenty of the total from the various 
plants, representatives of the local unions basically. 

Q. Do you recall wh ether or not Mr. S.J. Harris was present at 
that meeting? A. He was. 

Q. Do you recall whom he represented? A. He was there as a 
representative of the Industrial Union Department, AFL- CIO, and 
identified as being a representative of the local unions present as well. 

Q. Do you recall whether or not Mr. John L. Frank was present 
at that meeting? A. He was. 
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Q. Do you recall whom he represented? A. He was there 
representing the OCAW International. | 


Q. Were there representatives of the Steelworkers Iiternational 


Union there? A. There were. 

Q. Were there plant delegates from various Union Carbide Corpora- 
tion plants around the country? A. Yes, sir. 

Q. Were there representatives there from the local unions at the 
metals plants of Carbide? A. Yes, sir. 

Q. Were there representatives there from the Alloy local of the 
Oil, Chemical and Atomic Workers Union? A. There was. 

Q. Who was that representative? A. Mr. Summers. 

Q. Is that Mr. Cary D. Summers? A. Yes, sir. 

Q. Would you state for us the substance of what transpired at that 
meeting? A. The format of this meeting was somewhat different from 
prior meetings. As I indicated earlier, representatives from the 
Industrial Union Department were there, representatives from inter- 
national unions in considerably larger number than had been true in the. 
past. 

The whole complexion of the meeting as we saw it was different and 
not one in which we felt there was a particular interest in a discussion 
with an attempt to reach some understanding as to what problems existed 
in local situations, so we elected primarily to listen to what the represen- 
tatives had to say and a number of the people present spoke concerning 
various problems which they felt existed at their particular locations and 
a few of the international unions, including Mr. Harris of the IUD, spoke 
in a more general manner. | 

Q. Inthe course of Mr. Harris' remarks state whether or not 
he said anything concerning what you might expect in 1966: A. Yes, 
he did. He spoke for some little time on general subjects, IUD's interest 
in the vernacular of how he proposed to bargain with us, this kind of 
thing, and ended his discussion by saying, ''You are in trouble this year. 
By August or September you will have a number of plants down." 


* * * * * 


| 
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Q. Did you participate in or share in the management decision by 
Union Carbide Corporation to shut down the Alloy plant on July 2d, 
1966? A. Idid. 

Q. When was that decision made? A. Very shortly before the 
meeting of the 29th, after we had concluded that there was not much 
alternative. 

Q. Why was the plant shut down at that time? A. We felt that 
this realistically was the only way that we could prevail in our attempts 
to remove it from the multiplant bargaining arena. 

Q. Would you state for us, please, upon what you based that con- 
clusion or opinion? A. The whole nature of the negotiations which had 
taken place at the Alloy plant with, of course, the background against 

which we viewed it, the various publications which had enunciated 
TUD's program and the direct contact we had had through such meetings 
as the one I referredto. The whole background seemed to lead to only 
one obvious conclusion. 

Q. Was the plant shut down on July 2d for the purpose of forcing 
or requiring the union to accept modifications in the pension- insurance 
plan or agreement in effect at the Alloy plant? A. No, sir. 

* - * sd * 
CROSS EXAMINATION 
BY MR. MESTEL: 


Q. Mr. Engle, I believe you testified you are the General 


Manager of Industrial Relations for Union Carbide. A. That's correct. 
Q. I wonder if you could explain a little bit of the organization 
of Union Carbide for us. Is there an Industrial Relations Director for 
the Mining and Metals Division? A. There is. 
Q. What is his name, please? A. Mr. Brown, C.E. Brown. 
Q. And he then has direct control over the industrial relations 
of the Mining and Metals Division? A. Control is hardly the right 
word. Each of the major plant locations has a plant industrial 


relations department. 
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Q. So there is a director of industrial relations at each plant? 


A. A director or manager or head of the department, called by various 
names. He reports to the line organization of the plant and is respon- 
sible to that group. The Division Industrial Relations Manager has a 
responsibility to act as staff to the I.R. Departments of each of the 
plants in his division and to his division manager. 

Q. And then he reports in turn to you? A. No, he reports to the 
line management of the division, the division officers. Then he has the 
same kind of relationship with my department and in turn my depart- 
ment with those men as is true between the Division LR. Manager and 
the Plant I.R. Manager. 

Q. The point I am trying to get is how is it you are familiar 
with the bargaining at this plant if you are based in New York and 

intervening between you is the Industrial Relations Manager 
for the division? A. Part of my responsibility is to be knowledge- 
able about industrial relations and labor relations throughout the 
corporation, and I glean that knowledge through conversations, 
meetings and reports with people who are in the industrial relations 
field from the plant level clear on to the corporate department. 

Q. Were you kept advised of the meetings as they went on between 
the personnel during the negotiations? A. In any situation where it 
was the judgment of the plant or Division Industrial Relations Manager 
that there were developments which they felt I should be Brew rege: 
able of. 

Q. Did you ever participate in any of these detings? A. Idid 
not. 

Q. So really all you know about it is what they told you? A.What 
they have told me, what I have read. 

Q. You stated that there are five plants in the Mining and Metals 
Division. Do they make ferrous and nonferrous metals? A. There are 
five plants in that division that are engaged in producing metal alloys 
comparable to the type of operation at Alloy. 
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Q. What is the difference between the products at the other fou 
plants from what you produce at Alloy? A. Iam not sure that I can 
give you that technical information. Basically they are all producing 
meta} alloys. Some plants make certain alloys that are not made at 
other plants. Some of them are made at several of those five plants, 
the same alloys. 

* * * * * 

Q. Ibelieve you stated that you have approximately 200 plants 
under your control. A. 200 plants or locations, yes. 

Q. And approximately 100 of these are unorganized? A. Yes. 
There are something more than 100 locations where there are bar- 
gaining units certified or recognized. 

Q. And at all or most of these plants do they have the improved 


vacation plan that you have enumerated on the stand? A. When you 


say all of these plants, are you referring to the total 200? 

Q. No, the 100 unorganized. I'm sorry. A. I can't be completely 
accurate on this, but I would estimate that something in excess of 
half of the employees have them. 

Q. Something in excess of half? A. Yes. 

Q. These employees that have the improved vacation plan, do 
they also have the new or improved pension arrangement? A. In 
many instances. 

Q. Is it fair to say in most of them? A. Yes. The pension and 
insurance improvements are in effect at some considerably higher 
portion of the locations than is true of the vacation plan. A higher 
percentage of the employees have those benefits. 

Q. So actually more employees have the pension benefits than the 


vacation benefits? A. That's correct. 


Ld * ~ 
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MR. MESTEL: Your honor, we would like to stipulate that 
Petitioner's Number 2 for identification is a letter distributed by Union 
Carbide to its employees at the Alloy plant on or about July 8th, 1966. 

THE COURT: July 8th? 

MR. MESTEL: Yes. 

THE COURT: That was an exhibit? 

MR. MESTEL: No, your honor; this hasn't been presented to 
the Court yet. 

. (By Mr. Mestel:) Sir, I would like to show you Petitioner's 
Exhibit ne << 
MR. MESTEL: I would like to ask that it be identified as Exhibit 


THE COURT: All right. 


(Petitioner's Exhibit 2. ) The letter letenned to, 
previously marked for identification, was 
admitted in evidence. 


Q. (By Mr. Mestel) -- and ask you if you are familiar with it. 


A. Yes, I have seen this, I believe. 

Q. Sir, this letter which was distributed, says that on n the pension 
and group insurance approximately eighty-seven per cent of all Union 
Carbide employees are now covered by this plan. Does that sound 
approximately correct to you? A. This is essentially correct, yes. 

Q. The pension and group insurance plan improvements which 
this talks about is the same as that which was offered to the employees 
of Alloy provided they would be willing to extend it till 1971? 

A. Correct. 

Q. And the employees that they talk about here, the ieighty- 
seven per cent, all have about the same plan? A. The plans are 
identical for hourly and salaried employees as they existed prior to 
the time the subject improvements were initiated. At those locations 
where those improvements have been incorporated, then again the 
plans are identical in benefit for both the hourly and salaried employees. 
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Q. My memory is not too good, but I believe you said there are 
approximately eighteen divisions of Union Carbide. A. About twelve. 

Q. About twelve. I'm sorry, and these eighty-seven per cent 
cover all of the various divisions? A. This is the total corporate 
figure, yes. 

Q. Are there some improvements that exist in each of the 
twelve divisions? A. I think without exception there would be some, 
yes. 

Q. The improved vacation you say runs a little over half of the 
employees approximately. A. No. The question to which I replied 
something in excess of half was related to the hourly employees as 
opposed to all employees. 

Q. Let's limit ourselves now to the hourly employees. Over 

half of them have the improved vacation plan which was offered. 
Let’s leave that off. Over half of the employees of Union Carbide, 
the hourly employees, have the improved vacation which was offered 
to the employees of Alloy? A. Yes. 

Q. And that is the same plan, same benefits? A. Uniform for 
hourly and salaried employees with one minor exception. 

Q. In this letter of July 8th they list a number of various unions 
which represent: your employees, the Machinists, the United Auto 
Workers, United Steel Workers, United Mine Workers, the Teamsters, 
and some others, and they all have accepted this same plan; is that 
right, or some of their employees have? A. A number of them have 
for some locations where they represent employees. I couldn't give 
you a precise count from memory. 

Q. And where we are talking about unions here, we are talking 


not about the hundred unrepresented employees but about some of the 


100 plants which are represented? A. Obviously if we are talking 
about those accepted by unions, we would be talking about the repre- 
sented plants. 
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Q. My point is the improved vacations and pensions extend 
both to some of the represented employees and to most of the un- 

represented employees. A. Correct. 

Q. Maybe you can teach me something about collective bar- 
gaining as a practical matter. Usually when a union represents 
employees and they make a demand upon a company are there items 
in the demand generally which are pretty far out and which are 
generally considered throw-aways? That is, as the bargaining pro- 
ceeds they will start dropping these off? A. Totry and answer that, 


this won't raise my stock much with the unions. Yes; I think frequently 


this is true. 

Q. And as a practical matter when they read the proposals 
management can recognize that there are these throw-aways in the 
items, things that stick out like a sore thumb that are really unreason- 
able. A. Yes, we think we do. Frequently we get some surprises. 

Q. And isn't it also true that not only do you know when you 
receive the proposals that there are these throw-aways, but you suspect 
that maybe the unions know that you know that these throw-aways exist. 
A. This is a pretty high degree of credibility. No, I wouldn't say that 
to be the case. Frequently an item which this year may be viewed by 
us as a throw-away may in fact be a very serious demand next year. 
You get this understanding through exploring the issues, the give and 

take of negotiations. | 

Q. This is really the point I am trying to develop. It is a little 
like the average person buying a house. If a house is for sale for 
$25,000 you sometimes suspect that it is really for sale for something 
less and it is only when you start the negotiations that you really find 
out what the real selling price is. A. Oh, I think within limits this is 


correct. 
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Q. And the same thing applies with collective bargaining 
between management and unions; that is, that they are always willing 
to explore in the bargaining sessions just how far they are willing to 
go. A. Within my experience I know of no situation where either side 
got all it wanted. 


Q. And when you receive a proposal by a union you are willing 


to discuss everything that's in that proposal and even those items which 
you consider completely ridiculous you don't foreclose and that you 
continue to discuss everything? A. With minor exceptions. You have 
a legal obligation to do that and certainly you try to live up to it. 

Q. This legal obligation runs both sides of the table; any pro- 
posal that you put forward the unions have a responsibility to discuss 
everything? A. If it isa subject appropriate for negotations, yes. 

Q. You have testified earlier that the company waS disturbed 
or leery of having all these contracts terminate at approximately the 
same time at all of their various plants. A. Yes, sir. 

Q. And that would be true of the basic contractual agreement as 
well as the pension agreement? A. Certainly. 

Q. So that it is with that in mind that the company asked that 
the pension agreement be extended to 1971? A. That certainly is one 
of the purposes. The other, quite frankly, is that we had an interest 
in seeing that the ‘employees at this location as well as other locations 
have these benefits. They are still our employees. 

Q. Fine. Iappreciate that. As you enumerated the vacation 
benefits, they are substantial. Didn't you say the improved vacation 
benefits are substantial? A. Oh, in both plans they are quite substantial. 

Q. And represent a real economic package that you are willing 
to offer the employees? A. Correct. 

Q. You stated that on or about June 29th, if I have the date 
correct, you decided that you were willing to lock out the employees and 

shut down the plant. A. Correct. 
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Q. Were you here in Alloy when that decision was made or were 


you in New York? A. Iwas in New York at that time. 

Q. Who participated in that meeting where the decision was made? 
A. This is rather difficult to answer because this kind of decision is not 
made lightly, as Iam sure you appreciate, and a number of people 
participate at several different levels in the organization, starting with 
the Alloy plant itself. 

Q. Fine. A. Conclusions from groups are passed along. 

Q. And would you give us those people who participated in the 
discussions? I am not interested in what their viewpoint was, just the 
names of the people that participated in the New York rmeesings. A. By 
name I cannot identify them. 

Q. Their title is sufficient. A. Certainly at the piarit your plant 
management people would be participating in this thing. In New York 
basically your division management people would make a decision and 
then counsel with us as to that decision to see if we saw problems 

resulting from it. | 

Q. You are not answering my question. You say "counsel with 
us". It is the "us" Iam after. Who is the "us"? A. The corporate 
industrial relations department; myself, normally in my absence one 
or two people in my department, and the corporate officer to whom I 
report. 

Q. And who is that? A. Mr. Hageman, C.H. Hagerpan. 

Q. And his title? A. He is Vice-President of the corporation 
with the responsibility for, among other things, industrial relations. 

Q. Specifically did you discuss this matter with Mr. Hageman 
as to the shutdown? A. Yes. 

Q. Also in working out the pension agreements which exist in 
eighty-seven per cent of the employees, has that been discussed with 
Mr. Hageman? A. Oh, certainly so. 

Q. In addition to that it has also been referred to the legal 


division of Union Carbide? A. Correct. 
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Q. And to most of the staff officers at the offices in New York, 
you have discussed this? A. Financial people, actuaries, anyone who 
could contribute to the proper development of such a plan. 

Q. As a practical matter, Union Carbide is a large well run 


firm and this is an important aspect of managerial decision and it is 


a well coordinated decision? A. Certainly this is true. 


Q. In making the decision to shut down the Alloy plant, Iassume 
that one of the questions which was asked and answered is how you 
supply the customers of Union Carbide who are normally furnished 
these products. A. This is certainly a consideration which division 
management would have to go into. I would not be participating in 
that sort of thing. 

Q. Isn't it true that they are supplied from the four plants which 
are still operating? A. There area number of sources of supply; 
those plants as well as other sources of supply. This business area 
lam not intimately familiar with. 

Q. And as a practical matter if all of these five plants were shut 
down at approximately the same time, this would be a severe impact 
on Union Carbide which they are not faced with when only one plant is 
shut down. A. It is obviously more severe than one plant. 

* = * * * 

Q. Union Carbide felt that they would receive something in 
return for the offer of the vacation plan if they were able to get the 
pension plan extended from the 1967 termination date to the 1971 
termination date? A. Yes. 

Q. And one of the things which Union Carbide was leery of was 

all the pension agreements terminating in 1967; talking about the 
five plants now. A. The five plants. Well, it was less desirable than a 
fewer number certainly. 

THE COURT: To use the same phraseology, you were just as 
leery about having all of your basic contracts terminate at the same 


time too? 
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THE WITNESS: Certainly so. The bargaining posture of the 
company is not as good if you have five locations to bargain for 


simultaneously as if they are spread over time for a lot of reasons, 


including the power situation in favor of the union, people availability, 


a lot of reasons. 
* * * *! 
CROSS EXAMINATION 
BY MR. FELLER: 

Q. Mr. Engle, I think perhaps there was a little confusion. I 
think the figure of eighty-seven per cent of the employees covered 
by the improved pension plan was both hourly and salaried. Is that 
correct? A. That's of total employees; correct. 

Q. Thefigure of over half that got the improved vacation plan was 

I think you have stated just the hourly. A. There are two figures ~ 
that were referred to in counsel's questioning. Total employees he 
said are more than half, and the answer is yes to that. Hourly 
employees, represented and unrepresented combined, the figure is 
again better than half. 

Q. In other words, there are a substantial portion of the non- 
hourly employees, the salaried employees, who do not have the improved 
vacation plan? A. There are some. How many I can't from memory 
tell you. There are some unorganized people who do not oa it as 
well as organized. 

Q. Iam asking you about salaried. I have seauihed! that all of 
the nonhourly -- let's keep it hourly people, organized and unorganized, 
and the salaried people. You said approximately half of the hourly 
people had the improved vacation plan? A. Yes. 

Q. Now I want to know what percentage of the salaried employees 
have the improved vacation plan. A. Substantially all. 

Q. So then if we take the hourly and salaried together, we have 
something much more, over half of the total employees who have the 


vacation plan? A. Yes. 
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Q. So that would be fairly close to the eighty-seven per cent 
which is combined hourly and salaried. Is that right? A. I can't 
tell you what it is, but it is less than eight-seven per cent. Signifi- 
cantly, I think. 

Q. Let me refer to your testimony in which you said that you 
participated in the decision to shut down the Alloy plant. A. Yes. 

Q. And I think you testified that "We concluded that it was the 
only way to remove it from multiplant bargaining". I think that was 
your testimony. That was the reason for that? A. Essentially. 

* * * * * 

Q. You talked about the uniform pension plan. You testified I 
think quite explicitly as to the terms of this improved pension plan. 
Where was that pension plan developed? A. This can't be answered 
by a simple statement. It is first of all done over an extended period 


of time. Study groups within my organization participated in it through 


its development by representatives from divisions eliciting comments 


from a lot of sources, including what we believe to reflect the interest-- 

Q. I don’t want to get into too much detail. The ultimate decision 
as to what the pension plan shall be is finally decided. You have a 
package at the point you have reached the decision. Where is that 
decision made? A. This is not an »ltimate decision in the sense that 
you finally develop a plan and say approved”. It develops, it evolves 
over an extended period of time with many decisions as to particular 
facets and finally it is put together when in fact you have already received 
approvals for most of the integral parts and it as a total would be approved 
by corporate management. 

Q. Corporate management in New York? A. Yes. 

Q. And then it is proposed at the various locations of the company? 
A. Correct. 

Q. And is the same thing true of the vacation plan? A. Toa 
much less degree. 


* 
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J.N. MILES 
called as a witness on behalf of the respondent, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. JOHNSON: 
* * * * * 

Q. I will ask you to try and keep your voice up so that we can 
all hear you satisfactorily. In what capacities have you been employed 
down to the present time by Union Carbide? A. Iwas hired asa 
laborer, worked up through various supervisory jobs in the furnace 
department to plant foreman, from there to a staff job in the industrial 
relations, and thence to Superintendent. | 

Q. How long have you been connected with the Industrial Relations 

Department at the Alloy plant? A. Since early in 1950. 

Q. Do you recall when the existing pension and insurance plan 
for nonbargaining unit employees was first placed in effect at Alloy? 
A. January lst, 1965. ; 

Q. Do you also recall the occasion which I think has been testified 
was in January of 1966 when a new vacation plan went into effect for 
nonbargaining unit employees at Alloy? A. Yes, sir. | 

Q. At any time after those plans had been instituted and were in 
effect did you receive any inquiry about them from the union represent- 
ing the bargaining unit employees at Alloy? A. We received a letter 
from the business agent requesting that we discuss the possibility of 
making the vacation plan available to the bargaining unit employees. 

MR. JOHNSON: I would like to ask that this be marked for 
identification as the Respondent's Exhibit Number 9. | 

THE CLERK: Respondent's Exhibit Number 9 ag for 
identification. 


(Respondent's Exhibit 9 for Identification. ) 
The letter referred to was marked as indicated 
above. 


124 


Q. (By Mr. Johnson:) I will show you this document that has been 


marked for identification as Respondent's Exhibit Number 9 and I will 

ask you if that is the letter to which you refer. A. Yes, sir. 

MR. JOHNSON: At this time, your honor, we move that this be 
introduced in evidence. 

THE COURT: I assume there is no objection, gentlemen. 

MR. MESTEL: No objection, your honor. 

THE COURT: It will be admitted. 

THE CLERK: Respondent's Exhibit Number 9 admitted in 
evidence. 


(Respondent’s Exhibit 9.) The letter referred to, 
previously marked for identification, was 
admitted in evidence. 


Q. (By Mr. Johnson:) What was the result or what reply was 
made to that letter? That is, what was the substance of the reply? 
A. To the effect that we would be agreeable to meeting with them with 
the understanding that only the portions of the contract that were 
mutually agreed to be changed would be affected. 

MR. JOHNSON: We would like to ask the Clerk to mark this as 
the Respondent's Exhibit Number 10. 

THE CLERK: Respondent's Exhibit Number 10 marked for 
identification. 


(Respondent’s Exhibit 10 for identification.) 
The paper referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you this document which has 
been marked for identification as the Respondent’s Exhibit 10 and I 
will ask you if that is a reply which you have testified about and which 
you made to the Respondent's Exhibit Number 9. A. Yes, sir, this is 
10; 

MR. JOHNSON: Your honor, we move that this be made a part 
of the record herein. 

MR. MESTEL: No objection, your honor. 
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THE COURT: It will be admitted. 
THE CLERK: Respondent's Exhibit Number 10 admitted in 
evidence. 


(Respondent's Exhibit 10) The dies referred 
to, previously marked for identification, was 
admitted in evidence. 


Q. (By Mr. Johnson:) Was there a meeting or a discussion 
between the parties with respect to the subject matter of those letters? 
A. Yes, sir. | 

Q. Do you recall when that took place? A. There are some notes 
I would like to refer to. 3 

Q. Go ahead. A. The meeting took place on January 19th, 1966. 

Q. What was the result of that meeting? A. Iam not sure I 
understand. | 

Q. What transpired at the meeting? Was there an agreement ? 
A. No, sir, there was no agreement. We did offer the vacation 
improved plan to the bargaining unit employees along with the improved 
pension and insurance plans with the understanding that they would be 


extended for five years. 


Q. Was there any agreement reached on those proposals? 
A. No, sir. 

Q. Had it happened before that changes had been made in the 
contract provisions respecting the pension and insurance = during 


the term of the existing contracts? A. Yes, sir. 

Q. Did you participate in the discussions that brought about 
those changes in the past? A. In some of them. 

Q. How did they come about? A. By either of the parties opening 
the discussions. We had been approached by the union and asked to 
have improvements made available to their members that we had pre- 
viously made available to our nonbargaining unit employees, and on 
occasions we had approached them and told them that these improve- 
ments would be available if they were interested. | 
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169 Q. And agreement had been reached on these suggestions ? 


A. Yes, sir. 

THE COURT: In other words, in the past as I understand it the 
pension plan was renegotiated from time to time in advance of its 
terminal date. 

THE WITNESS: Yes, sir. 

MR. JOHNSON: I would like to ask the Clerk to mark this as the 
Respondent's Exhibit Number 11. 

THE CLERK: Respondent's Exhibit Number 11 marked for 
identification. 


(Respondent’s Exhibit 11 for identification.) 
The paper referred to was marked as indicated 
above. 


Q. (By Mr. J ohnson:) I will show you this document which I 
have had the Clerk mark for identification as Respondent's Exhibit 
Number 11 and I will ask you if you can tell us what it is. A. This isa 
letter that we received from the union opening up the negotiations for 
this year. 

MR. JOHNSON: Your honor, we move that Respondent's Exhibit 
Number 11 be made a part of the record and considered as evidence 
herein. 

MR. MESTEL: No objection. 

THE COURT: It will be admitted. 

THE CLERK: Respondent's Exhibit 11 admitted in evidence. 


(Respondent's Exhibit 11) The letter referred 
to, previously marked for identification, was 
admitted in evidence. 


MR. FELLER: May I ask a question? My copy has certain 
initials at the top. Were they part of the original letter or were those 
added afterwards ? 

MR. JOHNSON: They were not part of the original letter. 

THE COURT: I have an idea they were routing symbols within 
the company. 
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MR. JOHNSON: We would like to have this marked for identifica- 
tion as the Respondent's Exhibit Number 12. | 

THE CLERK: Respondent's Exhibit Number 12 marked for 
identification. 


(Respondent's Exhibit 12 for identification. ) 
The paper referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you this, Mr. Miles, which is 
marked for identification as the Respondent's Exhibit Number 12, and 
ask you what that is. A. That's the acknowledgment from the state 
labor department. 

Q. Of what? A. To the effect that there is a labor dispute and 
that there are negotiations to be entered into. 

Q. And that notice of that fact had been given to the mediation 
agency? A. Yes, sir. 

Q. Is this something you received from the state mediation 


agency? A. It is an acknowledgment we received from the state 


labor department. 
THE COURT: I take it there is no objection to that, ‘gentlemen. 
MR. MESTEL: No, your honor, there is no objection to that. 
THE COURT: You may admit it, Mr. Clerk. 


(Respondent's Exhibit 12) The leteer referred to, 
previously marked for identification, was 
admitted in evidence. 


MR. JOHNSON: We would like to have this marked as the 
Respondent's Exhibit Number 13. 

THE CLERK: Respondent's Exhibit Number 13 marked for 
identification. : 


(Respondent's Exhibit 13 for identification. ) 
The paper referred to was marked as indicated 
above. 
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Q. (By Mr. Johnson:) I will show you this, Mr. Miles, which is 
marked for identification as Respondent's Exhibit Number 13 and ask 


you to tell us what that is. A. This is a copy of the letter to the union 


acknowledging receipt of their letter and agreeing to meet with them for 
negotiations with copies to the federal mediation and state labor. 

MR. JOHNSON: Your honor, we move that Respondent's Exhibit 
Number 13 be made a part of the record and considered as evidence 
herein. 

THE COURT: I assume there is no objection to that either. 

Any objection, Mr. Mestel? 

MR. MESTEL: No objection, your honor. 

THE COURT: It is admitted. 


(Respondent's Exhibit 13) The letter referred 
to, previously marked for identification, was 
admitted in evidence. 


MR. JOHNSON: Let's mark this for identification as the Respon- 
agent's Exhibit Number 14. 
THE CLERK: Respondent's Exhibit Number 14 marked for 
identification. 
(Respondent’s Exhibit 14 for identification) 


The paper referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you the Respondent's Exhibit 
Number 14, so marked for identification, and ask you to tell us what 
that is. A. This was a letter I received from the business agent to me 
that confirmed the fact that we had a telephone conversation in which 
we agreed this would be the first negotiation meeting under the contract. 

Q. And what date was that first meeting? A. The conversation 
was May 12th. 

MR. JOHNSON: We move that this be made a part of the record 
and considered as evidence. 

MR. MESTEL: No objection. 
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THE COURT: It will be admitted. 


(Respondent's Exhibit 14) The paper referred to, 
previously marked for igentitiCarion, was 
admitted in evidence. 


THE CLERK: Respondent's Exhibit Number 15 marked for 
identification. 


(Respondent's Exhibit 15 for aren cree 
The paper referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you now, Mr. Miles, this docu- 
ment marked for identification as the Respondent's Exhibit Number 15 
and ask you what that is. A. This is our thirty-day notice to the Federal 
Mediation and Conciliation Service and the West Virginia Department 
of Labor. 

MR. JOHNSON: At this time we move that this be made a part 
of the record and considered as evidence herein. 

MR. MESTEL: No objection. 

THE COURT: No objection. It will be admitted. 


(Respondent's Exhibit 15) The paper referred to, 
previously marked for identification, was 
received in evidence. 


MR. JOHNSON: Mark this for identification as Respondent s 
Exhibit Number 16. 

THE CLERK: Respondent's Exhibit Number 16 marked for 
identification. 


(Respondent's Exhibit 16 for identification.) 
The paper referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you this document marked for 
identification as Respondent's Exhibit Number 16 and I will ask you 
what that is. A. This is a copy of a letter that I sent the business agent 

acknowledging receipt of his letter of May 13th and further 
confirming our telephone conversation of May 12th as the first meeting. 
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Q. And this relates to the letter that you wrote to Mr. Jones on 
the same subject? A. Yes, sir. 

MR. JOHNSON: At this time, your honor, we move that this 
Exhibit Number 16 be made a part of the record and considered as 
evidence herein. 

MR. MESTEL: No objection. 

THE COURT: It will be admitted. 


(Respondent's Exhibit 16) The letter referred to, 
previously marked for identification, was 
admitted in evidence. 


Q. (By Mr. Johnson:) Mr. Miles, who did the negotiating for the 
company in the 1966 contract negotiations? A. The negotiating team 
for the company, of which I was chairman. 

Q. Who were the other members of the team besides yourself as 
chairman? A. My associate, Mr. T.F. Roberts, and Mr. J.F. Graham. 

Q. Who is Mr. Roberts? What is his capacity with the company? 
A. He is Assistant Superintendent of Industrial Relations at the Alloy 

plant. 

Q. Who is Mr. Graham? What is his capacity? A. He is 
Assistant Manager of Industrial Relations for the Mining and Metals 
Division. 


Q. You may have already stated but I will ask you again to make 


sure, how long have you participated in contract negotiations at this 
plant? A. The first one was in 1957. 
Q. How long has Mr. Graham participated in contract negotia- 
tions at this plant? A. He was in here before that; since about '53. 
Q. And what about Mr. Roberts? Has he participated in any 
past negotiations?’ A. Mr. Roberts has just been transferred to the 


Alloy location. 
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Q. Who represented the union in the 1966 contract negotiations? 
A. Mr. John Frank, an International Representative of OCAW, Mr. 
Cary Summers, President of the local, Mr. Arnold McCoy, Vice- 
President of the local, Mr. J.S. Jones, business agent, Mr. O.T. 
Sizemore, member of the committee, and Mr. Jess Killingsworth, 
member of the committee. | 

Q. Were all of those people present at all of the negotiating 

meetings between the parties? A. With very few exceptions. 

Q. What about the company team? Were you and Mr. ‘Graham 
and Mr. Roberts present at all of the negotiating meetings? A. Yes, 
sir. 

Q. You have stated that your first meeting consisted of a tele- 
phone call, which is confirmed by correspondence in evidence. When 
was the second meeting held? A. On May 18th. 

Q. Where was the meeting held? A. In the conference room of 
the Industrial Relations Department building at Alloy. 

Q. Were all of the negotiating meetings in 1966 held 1 in that 
location? A. Yes, sir. 

Q. Would you state for us in substance what ees at that 
second negotiating meeting on May 18th? A. We had a general discus- 
sion in which we informed the union the makeup of the company’s 
negotiating team and informed them that I would be chairman and chief 
spokesman for our group. They outlined the makeup of their group 
and said Mr. Frank and Mr. Jones would be co-chairmen with Mr. 
Jones speaking in Mr. Frank's absence. | 

We also tentatively agreed to follow a schedule of sucka from 
10:00 a.m. till 4:00 p.m. and we told them that we were agreeable to 
meeting any time, any day that they wanted to meet. At this meeting 


the union also handed the company a written list of union demands 


totaling fifty-four and they read through the list of their demands. 
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MR. JOHNSON: Your honor, I believe that is the list which is 
already in evidence. 

THE COURT: Yes, sir. 

Q. (By Mr. Johnson:) Incidentally, I believe that that list actually 
numbers fifty-three demands; that is, they run up to number fifty-three, 
but you say there are fifty-four. How do you account for the difference? 
A. Well, they had -- between number eleven and number twelve they 
had a demand in there that was not numbered, so we mutually agreed to 
number that one twelve and the following one 12-A. 

Q. And there were by actual count fifty-four separate demands ? 
A. Yes, sir. 

Q. You say that the company offered to meet at any time. Was 
anything agreed upon in conjunction with the ground rules for negotiations 
at this second meeting as to the interval or frequency with which the 

parties would conduct their negotiating meetings? A. We did 
agree to meet on Tuesday, the 24th, for our next meeting. 

Q. But no definite schedule beyond that was worked out? 


A. No, sir. 


Q. Did anything else happen at that second meeting on May 18th 


other than what you have related? A. Well, in answer to a question 
from the union I stated that the company did not anticipate making any 
proposals for language changes but reserved the right to do so at any 
time after studying the union's proposals. 

Q. Did anything else transpire that is significant at that meeting? 
A. We also informed the committee, union committee, that we planned 
to keep our supervisors informed of the progress of negotiations. 

Q. When was the next meeting of the parties? A. On May 24th. 

Q. And that was the third negotiating meeting ? A. Yes, sir. 
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Q. State for us in summary what was the substance of what 
happened at that third negotiating meeting on May 24th. A. We had 

studied the union's demands and we had to use part of this 
meeting to go back to try to find out what they were after in some that we 
did not understand. We attempted to get clarification on a number of 
these. | 

We did remark that the demands were pretty restraining on the 
company, and we told the union at that time that if things did not move 
along at a normal pace that the company may have to move in and 
present a package for settlement. : 

Q. At that meeting did the parties separate the union's demands 
for purposes of discussion into economic and noneconomic demands? 
A. Yes, sir. We told them we would like to get the noneconomic 
demands cleared up before we got into the economic demands. 

Q. Would you state for us briefly what constitutes an economic 
demand as distinguished from a noneconomic demand in the parlance 
of your bargaining negotiations? A. Economic demands are the ones 
in which you can actually calculate a money cost on. : 

Q. I believe that number eighteen of the union's proposals 
constituted a proposal with respect to vacations. Is that correct? 

A. Yes, sir. | 

Q. Was that for purposes of your negotiations considered as an 
economic or noneconomic demand? That's union number eighteen, 
the vacation proposal . A. We had marked that economic. | 

Q. Then it was not discussed at this meeting on the 24th, I take 
it. A. No, sir. : 

Q. Did anything else significant occur at that meeting on the 
24th? A. We told them at the present time the company has no 
demands on the table and that we have indicated a willingness to move 
on some of the union's demands and we hoped that the union would 


give serious consideration to many of their proposals, and I told them 


I would be extremely disappointed if many of them are not dropped or 


withdrawn in the near future. 
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Q. When was the next negotiating meeting held? A. The fourth 
meeting was held on May 25. 

Q. What transpired at that meeting? That was the fourth 
negotiating meeting? A. Yes, sir. 

Q. What transpired at that one? A. We furnished the union with 
written answers outlining the company's position on their noneconomic 
demands. 

= = - * * 

Q. Iwill show you this document marked for identification as 
Respondent's Exhibit Number 17 and I will ask you to tell us what it is. 
A. This is the company’s list of union demands that they had furnished 
for our consideration, and our answers to their proposals. 

Q. Is this the reply that you referred to a moment ago? 

A. Yes, sir. 
= = * * * 

Q. When you presented the company’s reply to the union's de- 

mands, that reply being Respondent's Exhibit Number 17, did any 


union representatives ask any questions or make any statement about 


it? Do you understand my question, Mr. Miles? A. Yes, sir. After 


briefly scanning the company’s replies John Frank said, "Do I under- 
stand that these replies are a flat stand by the company from which they 
are not willing to negotiate?” 

Q. What if anything was said in reply to Mr. Frank's question? 
A. Mr. Graham said, "No, all of the replies are subject to these 
negotiations, but I hope you will understand that we have very strong 
feeling about many of them.” 

Q. What else took place at that meeting on May 25th? A. Well, 
I told them I thought that we had better read the company's position 
one at a time and if the union has any questions or comments they should 
feel free to ask about them at the time. 

Q. Did you then read through them and discuss them? A. Yes, 
sir. We got through the first twenty-two. 
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Q. When was the next negotiating meeting? A. On June Ist. 
This would be the fifth meeting. 

Q. Would you state for us the substance of what transpired at 
that meeting? A. We continued through reviewing and exploring and 

amplifying the company's position on the remainder of the union's 
noneconomic items. 

Q. When was the next negotiating meeting? A. On June 2d. 

THE COURT: This was the sixth meeting? 

THE WITNESS: Sixth meeting. 

Q. (By Mr. Johnson:) What happened at that meeting? A. On 
the sixth meeting we made an initial proposal for settlement. 


Q. Was that made in writing? A. No, sir. 
Q. Would you state for us what was the substance of that proposal? 
A. The proposal included some seven concessions that we were agree- 


able to making to the union's demands. The -- 

THE COURT: Noneconomic or both? 

THE WITNESS: They are all economic, sir -- the improved 
vacation plan, the improved pension and insurance plan, to be effective 
till 1971, a wage increase ranging from six through nine cents on a 
spread basis; that was worth a little better than seven and one-half 
cents per hour; the addition of a ninth holiday to be observed this year 
and precommitted increase next year equal to the one we were offering 

this year. 

Q. (By Mr. Johnson:) What was the proposal so far: as when this 
new contract that was proposed would become effective? A. The benefits 
would be made effective as soon as the contract was ratified. 

Q. I believe you stated that -- 

THE COURT: Pardon me. Was the term for two years? 

THE WITNESS: Two-year contract. 

THE COURT: You said something about the pension} and insurance 
plan, that you wanted an expiration date of 1971 on that. 

THE WITNESS: Yes. 

THE COURT: The vacation plan would follow the termination 
date of the basic contract? 

THE WITNESS: Yes, sir. 
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Q. (By Mr. Johnson:) You have stated included in the proposal 
on June 2d was a proposal for the new vacation plan. Was that the new 
vacation plan that had been placed in effect in January of 1966 with 
respect to the nonbargaining unit employees? A. This is the identical 
pian. 

Q. How did that compare with the vacation plan proposal of the 
union which was their number eighteen demand presented in negotia- 
tions? A. They had two more weeks in their plan than we had. 

Q. Yours, then, did not go as far as their demands? A. Not in 
number of weeks off, but it was more attractive we thought in the 
options available to employees. 

Q. What do you mean by the options available? A. Well, the 
option for an employee with ten years’ service to receive one week's 
pay in lieu of taking time off, and the employee with thirty or more 
years the option of taking two weeks’ pay in lieu of time off, the option 
of banking or carrying forward two weeks a year after twenty-five 
years’ service until a person had accumulated as many as six weeks 
ahead. which would allow a person to carry this on at their option 
entirely on to retirement or to take a twelve weeks’ vacation at some 
later time. 


Q. Why did you include in your proposals of June 2d, 1966, a 


proposal which incorporates into the agreement of the new pension and 
insurance agreement to run until 1971? A. The Alloy plan is an old, 
long service plant. These were benefits that we felt that our employees 
should have available to them. The improvements and the options that 
an employee could take under the improved plan were such that it 
amounted to approximately twenty-five per cent increased benefits even 
on early retirement. 

The reason for the five years, that we have always gone for five 
years on the pension and insurance agreement. This is historically 
true at our plant. We like to have the thing buttoned up for five years 
so that we know where we are. 
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THE COURT: You were also concerned, you had some notice 


that the union might zero in on 1967 for a drive on these pension plans, 
did you not? : 

THE WITNESS: Yes, sir. It was to our advantage to get them out 
of the way this year too. 

THE COURT: And, as you say, button it up for five years, which 
would take it beyond the ‘67 date. 

THE WITNESS: Yes, sir. 

Q. (By Mr. Johnson:) Did the company explain the 1 new pension 
and insurance plan proposal at that negotiations meeting on June 2d? 

A. Yes, sir. It took us a little better than an hour to explain it because 
there were so many questions asked. 

Q. Who asked these questions? Were they union representatives? 
A. Various members of the union committee. 

Q. Can you give me any examples of the type of questions that 
were asked about the pension plan? A. Well, one of them asked me, 
"you mentioned spouse but who do the benefits go to if you are a single 
employee or doesn't want his wife as beneficiary?" | 

Q. Were there a number of such questions at that meeting? 

A. Another question: "If an employee retires at age sixty-two under 
your proposal and carries his life insurance until age sixty-five, will 
it increase the paid-up life insurance that he will have thereafter?" 

Q. During the course of that discussion was Mr. Bill Miller 
called inthe meeting? A. Yes. They got so technical that we had to go 
get our insurance-pension expert to come in to explain some of the 
questions. 

Q. How much time would you estimate was spent on that day in 
that negotiation meeting discussing the pension- insurance part of the 
company's proposal? A. A little better than an hour. : 
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Q. Was anything said by you or other company representatives 
at that meeting as to the connection or relationship between the com- 
pany’s vacation proposal, pension- insurance proposal, and the other 
proposals which were included in the company’s offer? A. Yes, sir. 
This proposal was put on the table before lunch and at the time that I 
was making this presentation I said. "So there will be no mistake, the 
vacation plan and the pension and insurance plan are tied together." 

Q. When did you say this? A. In the morning. 

Q. All right. Goon. A. After lunch we corrected that state- 
ment. 

Q. When you say "We corrected it’, who corrected it? A. Mr. 
Graham corrected it. 

Q. What did Mr. Graham Say after lunch? A. He said, "We 
aid present the pension and insurance agreement for five years and 
the vacation plan improvements aS a package. Vacations as proposed 
would result in a substantial cost. However, the union does have the 
right to accept the package or to bargain as they see fit.” 

Q. Would you state for us what you mean by a package offer? 


A. Usually the word package is not used in just a straight wage re- 


opener because you are only talking about one thing. In a full contract 
negotiation the package consists of the number of items on which the 
company is willing to concede, plus some money, plus other fringe 
benefits. 

Q. State whether or not the package offer as such offers are 
made in the course of negotiations at Alloy means that this is a rigid 
inflexible combination of offers which cannot be altered or modified 

by negotiation. A. No, it is nota rigid one. Quite often the other 
party will say, ‘Well, we like A, B and C of your package. We wouldn't 
touch D but we might take F if you sweetened that up a little bit.” 

Q. Have you made pension offers in the course of negotiations 


in past years? A. Yes, sir. 
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Q. Has this been relatively frequent, infrequent, or what? 
A. This is generally the pattern where a full contract is opened. 

Q. Have you bargained with respect to changes and modifications 
of package offers in past negotiations? A. Yes, sir. | 

Q. Have such modifications or changes in packages been agreed 
upon by the parties in the course of negotiations? A. Yes, sir. 

Q. Inthe course of that discussion on June 2d with respect to 
the company's package offer, did any union representative make any 
objection to the injection of the pension- insurance proposal into the 


negotiations? A. No, sir. 


Q. Did any union representative protest that pension and insur- 


ance was a taboo subject that should not be ia abe up or make 
any remark of that kind? A. No, sir. 

Q. At the conclusion of the discussion which you said lasted more 
than an hour of the company's proposed pension- insurance proposal on 
June 2d, what if anything did the union representatives say’ concerning 
the matter? A. Well, when I concluded offering this package and told 
them that it would be effective as soon as it is ratified, Mr. Frank said, 
"T sometimes get mad at statements like that. Maybe the union should 
take the position that it should be retroactive, beginning on the date that 
it was first offered by the company. This is a long way from the union's 
economic demands. The wage offer is far short of what we expect. It 
is not a realistic offer with regard to today's economy, the war and the 
inflationary trends. It's a long way from being realistic for 1966. We 
will consider it, but we don't have any high hopes that ae will settle 
the matter." 

Q. When was the next negotiating meeting between the parties ? 

A. The next one was on June 7th. 

Q. What happened at that meeting? That was the seventh 

meeting? A. Yes, sir. 
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Q. What happened at that meeting? A. I furnished the union with 
some language or a rough draft of a vacation preference which I thought 
would satisfy one of their demands. 

Q. What do you mean by vacation preference? A. A choice ora 
sheet of paper that the employees sign up and state their choice for the 
week they would like to take their vacation. 

Q. This was, then, a separate issue from the vacation plan that 
you have mentioned? A. Yes, sir. 

Q. Did anything else of significance happen at that meeting on 
the 7th? A. No, sir. 

Q. Was there any discussion at that meeting on June 7th with 
respect to the company’s package proposal that had been made on 
June 2d? A. No, sir. 

Q. When was the next negotiation meeting? A. On June 8th. 

Q. That was the eighth meeting. Right? A. Yes, sir. 

Q. What happened during the course of that meeting? A. We 
started a detailed review of the union's demands and the company's 
position on them, this time going through not only the noneconomic 
demands but also their economic demands in order. 

Q. When you say "We started to make this review", are you 
talking about you and Mr. Graham and Mr. Roberts? A. Yes, sir, 
the company team. 

THE COURT: The union representatives were there? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Johnson:) Was there any mention at the negotiation 
meeting on June 8th of the company's proposal that had been made on 
June 2d? A. No, sir. 

Q. When was the next negotiation meeting between the parties? 
A. On June 13th. 


Q. Between the time of your meeting on June 8th and the next 


meeting on June 13th had anything happened? A. We had received a 
copy of an unfair labor charge frcm the Cincinnati Board that had been 
filed by Mr. Frank. 
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Q. Was that the charge which is Exhibit Number 1 to the petition 
in this case? A. Yes, sir. 

Q. Up until the time that a copy of that charge was ee 
had anything been said to the company representatives by any union 
representative about the filing of such charge or intention to file such 
a charge? A. No, sir; it was a complete surprise to us. , 

Q. Up until the time that that charge was received had any union 
representative at any time in negotiations made an objection to the 
company's package proposal of June 2d on the grounds that it included 
the pension-insurance proposal? A. No, sir. 

Q. What happened at the meeting on June 13th? A. We continued 
reviewing the union's demands and when we reached their demand 
number eighteen, which was for their proposal on the vacation plan, we 
told them that on June 2d we had made them a proposal that included 
an improved vacation plan and it also included an improvement in the 
pension plan, a ninth holiday, wage increases on a spread basis, pre- 
committed for the following year also. 

Q. When you reminded the union representatives, ie Say, 
of that aspect of your previous offer of June 2d did one of the union 
representatives ask a question? A. Yes, sir. Immediately after that 
Mr. Frank said, "As I understand it, the improvements in the vacation 
plan were tied to our acceptance of the improvements in the pension 

plan with the understanding that the pension and insurance agree- 
ment would be extended for five years. Is that right?" | 

Q. Who answered that question by Mr. Frank? A. I did. 

Q. What did you say in reply to that question? A. I said, "It 
was presented that way on the morning of the 2d. However, as you 
will remember, John Graham corrected that in the afternoon portion 
of the meeting. We are willing to bargain on any of your proposals as 
well as the package proposal that we made in the hopes of an early 
settlement. It is a pretty healthy package and, as you must understand, 
we reserve the right to chage or modify any of the proposals that we 


have made in order to reach a satisfactory conclusion to this negotiations. 
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“The pension and insurance agreement, however, are not tied 
to the vacation plan improvements although both of them, as well as the 
other company proposals, are all in the same package. We are interested 
in seeing these improvements in the pension plan made available for 
our Alloy employees as soon as possible, but we are willing to make 


them available beginning in 1967 if that is your wish." 


Q. What happened after that? A. Well, I gave them an example 


of one of our employees who had retired on June 1st and showed 
how retiring under the plan they presently had affected his benefits 
against retiring under the plan we had proposed. 

Q@. Then what happened? A. Frank said, ‘What is your position 
on vacation?” and I told him that "I think our proposal is going far 
enough. It is very liberal. The union demands for vacations go too 
far.” 

Q. What did he say? A. Well, he said he would like to have a copy 
of the vacation plan to look at and "How does the vacation plan that you 
propose tie in with the other proposals that you made on June 2d?” 

Q. What answer did you make to that? A. Isaid, "They are all 
presented as part of a package but, of course, they are subject to 
negotiations.” 

Q. When was the next negotiation meeting? A. June 20th. 

THE COURT: Wait just a minute, Mr. Johnson. Let me ask this 
man something.' Do I understand that the union negotiators preferred to 
reject the improved pension plan? Is that what they wanted? 

THE WITNESS: They rejected the whole offer. 

THE COURT: I know, but they had a pension plan that ran till 67. 
You were offering them what you Say 1s an improved pension plan as part 
of the package -- 

THE WITNESS: Yes, sir. 
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THE COURT: -- providing it went to 1971. I can't see what their 
objection was to tying in the possibility of an improved pension plan if 
in fact it was an improvement over the existing plan. 

THE WITNESS: Could I give you an example? 

THE COURT: Yes. 

THE WITNESS: We had a fello 

THE COURT: Wait a minute. For this purpose I am accepting 
your position that it was an improvement. What was the basis or what 
did they say was the basis of wanting apparently to continur on the old 
plan and keep it out of the package? 

THE WITNESS: They didn't tell me and they kept enene, "Is 
the vacation tied to the pension plan?" and I kept telling them no, it 
wasn't tied to the pension plan, but they never did come right out and 
tell me that they didn't want the pension plan until the very last meeting 
and then they gave no reason for it. 

THE COURT: Were you willing as chairman of the negotiating 

team for the employer to just let the old pension plan ride along 


o '67 and leave it out of the negotiations and merely negotiate on vacation 


and wages and other aspects of the new contract? 

THE WITNESS: The vacation plan was a pretty healthy plum we 
thought and we felt we should have something for it, and we felt that the 
pension and insurance agreement tied up for five years would be worth 
the vacation plan. 

THE COURT: I understand that but were you willing or would 
you have been willing to say, "All right, let's just let the old pension 
plan ride, even though you are sacrificing what we feel are improve- 
ments in it? We will just let the old pension plan ride until it terminates 
in '67 and we will merely now discuss the rest of the contract with that 


over to one side"? 


199 


200 
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THE WITNESS: Certainly we would have discussed whatever 
counterproposal that they wanted to propose. If there had been a counter- 
proposal, we would have discussed it with them. Iam not saying they 
would have gotten it that way, but we would certainly have discussed it 
with them had they indicated that was the way they wanted to discuss it. 

THE COURT: Go ahead, Mr. Johnson. 

Q. {By Mr. Johnson:) I believe you stated, going back to this 
meeting you just talked about, the thirteenth meeting, We are interested 

in seeing these improvements in the pension plan made available 
for our Alloy employees aS soon as possible, but we are willing to make 
them available beginning in 1967 if that is your wish." Did you make 
that statement? A. Yes, sir, I did. 

Q. What did you mean by that? A. Well, I meant that we would 
discuss -- if they were adamant about not accepting the pension plan, 
and had they come up with some other counterproposal, we would have 
gone along with the pension plan until '67 and would have discussed any 
other matter that they wanted to discuss. 

THE COURT: That's not what you said. You indicated in your 
answer to Mr. Johnson's question -~- I took it that he was willing to 
just let the pension plan ride until 67. 

THE WITNESS: I said, “But we are willing to make them available 
in ‘67 if that is your wish." 

THE COURT: Read from your notes the whole thing there. 

THE WITNESS: "We are interested in seeing these improvements 


jn the pension plan made available for our Alloy employees as soon as 


possible, but we are willing to make them available beginning in 1967 


if that is your wish.” 
THE COURT: Now, what did that mean? 
THE WITNESS: Well. it was not open. It was not open until '67 
and if they had insisted on staying until '67, that's what we would 


have done. 


145 


Q. (By Mr. Johnson:) Let me ask you this. As I understand it, 
you were looking for an exchange or consideration for the vacation plan 
that they wanted. Is that right? A. Yes, sir. | 

Q. And you came up with a pension- insurance agreement. Now, 
would you have been willing to accept anything else that might be 
suggested or that could be devised of equal value in your eyes as a quid 
pro quo for the vacation plan had it been suggested or = up in 
discussion? A. Yes, sir, we would have. 3 

Q. Did you ever take the position in negotiations that this was 
the only way that an agreement could be reached or that this is the 
only way that vacation benefits could be granted was on the basis of the 
pension-insurance plan for five years? A. No, sir. : 

* * * x * 

Q. I believe you said the next meeting was June 20th. A. Yes, 

sir. 

Q. What happened at that meeting on June 20th? A. We continued 
going through the union's demands, one by one. 

Q. Was there any mention of the company's package proposal or 
vacation proposal, pension-insurance offer at that meeting. on June 20th? 
A. No, sir. 

Q. Let me go back a moment to the June 13th meeting. You stated 
that was the first meeting that was held after the company had received 
a copy of the unfair labor practice charge which was Exhibit Number 1 
to the petition. Is that correct? A. Yes, sir. | 

Q. Was there any mention made by anybody at the meeting on 
June 13th of that unfair labor practice charge? A. No, sir. 

Q. Was there any mention made of it at that meeting or of the 


fact that anybody protested or objected to consideration of the subject 


of pensions and insurance? A. No, sir. 


* * * 
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Q. When was the next meeting after the meeting of the 20th that 


you have talked about? A. That was on June 21st. 

THE COURT: What did we do on June 20th? I have just got 
“continued negotiations”. 

MR. JOHNSON: I believe I asked him if there was any mention 
of the company’s package offer and he said no. 

Q. (By Mr. Johnson:) Did anything else happen? A. We just 
continued going through the union’s demands. 

Q. The next meeting was June 21st? A. Yes, sir. 

Q. What happened at that meeting? A. The federal mediator came 
into the meeting. 

Q. Who was that? A. Commissioner Howard Steele. 

Q. He is the representative of what organization? A. Federal 
Mediation and Conciliation Service. 

Q. Where is his office or headquarters? A. At Parkersburg. 

Q. How did he happen to appear in the negotiations at that stage? 
A. We suggested that he might want to come into the meeting. 

Q. Who is “we”? A. The company. 

Q. I will ask you again to keep your voice up just a little bit. 
What else happened at that meeting on June 21st besides the arrival of 
Mr. Howard Steele? A. We continued going through the union's demands 
until we reached their demand number thirty-five, which was the demand 
for a ten per cent wage increase aS well as a cost of living adjustment, 
and I told them that in our sixth meeting on June 2d the company made 
what we felt was a substantial initial offer for an early settlement and 
I said, "As you will remember, this offer included vacation improvements 
to begin this year, a substantial wage increase, a ninth holiday, an 
improved pension and insurance plan for five years and a pre- committed 
increase for next year." 

I said, "To date the union has made no movement on this offer which 
we fee] was very Substantial for an initial offer. In fact, the union has 


made no movement on any of their demands." 
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Q. At that meeting in connection with the discussion which you 
have just mentioned, when you referred to your offer as having been 
substantial, did any union representative say anything? A. ‘Well, when 
I was talking about a substantial wage increase, Frank -- Mr. Frank 
objected to the adjective “substantial”. 

Q. After that what did you say? A. Well, I completed my review 
of the presentation of the offer and told him that to date the union has 
made no moves on any of their demands. 

Q. Did you say anything with reference to the statements that 
you had previously made at the meeting on June 13 ConcernInS what 
you had told the union about the package -- A. Yes, I told them that 
one of the reasons that we had proposed the improvements in the pension 
plan immediately was because we had 355 employees on our payroll who 
are fifty-four years or older and they are being denied the right to 
exercise certain options under the improved pension and insurance plan 
because it is not in effect. 

Q. Did you say anything at that time about what you had told them 
at a later meeting or a meeting on June 13th as to when the pension- 
insurance plan could be put in effect if they objected to putting it into 
effect now? A. Itold them that "Even though our pension plan does not 
expire until 1967, the company proposed to make these improvements 
immediately available for all of our bargaining unit employees. Ata 
later meeting we told you that if the union so desired, the improvements 
in the pension plan could be delayed to begin at the expiration of the 

current pension and insurance agreement if the union chose to 
pursue that course of action.' 

Q. What did you mean by that? A. Well, I meant that we thought 


these improvements should be available to our employees: However, 


if they chose to insist on waiting till the '67 expiration date, then we 
would do that. 
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Q. After that discussion and your explanation again of the reasons 
why the company was making this proposal with respect to pension and 
insurance was anything said by any union representative about putting 
the pension plan into effect? A. Yes, sir. Mr. Frank said, "If you 
want to put the pension plan in effect now and still give us the right to 
negotiate at the expiration date of 1967, go ahead and do it.” 

Q. When did you say then? A. I said, ''No. You know that that 
is not what we propose. We have proposed putting the pension plan 
improvements in effect now and extend the expiration date for five 
years." 

Q. Following that remark by you did anybody else say anything? 
A. Mr. Graham said that "Approximately eighty per cent of the hourly 
employees of Union Carbide have the benefits of this plan now.” He said, 

"We do have'a right to let you know it is available and to give you 
the opportunity to take these benefits now. It is true that we can't force 
you to take them.” 

Q. What happened after that? A. Mr. Frank said he was getting 


tired of hearing the company talking about depriving the employees of 


certain benefits by the union not accepting the pension plan improvements 
for five years. He said, “The company is trying to belittle and harass 
me." 

Q. Trying to what? A. ''Belittle and harass me." 

Q. What happened after that? A. Well, Mr. Graham said, "We 
are not trying to belittle or harass the employees here at this plant. 

We are trying to make available to them the improvements in the 
pension plan which we believe are quite appropriate. This is the oldest 
plan in our division and many of our employees would receive liberaliza- 
tions if these pension plan improvements were available to them. 

"From what we read in the papers, and if it is correct, then maybe 
the union or unions are trying to take on our ivory tower for certain 
gains of their own. This is something else. It shouldn't, however, affect 
the benefits of the employees at the Alloy plant. They shouldn't be made 

to suffer." 
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Q. Was there some further discussion then with respect to the 
company's package offer that it made on June 2d and specifically with 
respect to the pension- insurance proposal? A. Yes, there was further 
discussion and Mr. Frank said, '"You haven't always insisted on a five- 
year extension of the pension and insurance agreement." 

Mr. Graham said, 'Does the union have a counterproposal on 
the duration of the pension and insurance agreement for us'to consider?" 

Mr. Frank said, "No. We haven't really considered it because 
we didn't think it was bargainable but we surely will and let you know." 

Q. Did anything else happen at that meeting? A. Mr. Graham 
said, "I want the union to understand that we haven't accused you of 
having refused to bargain; but, in outlining the various facts of the 
negotiations to date, there has been no movement or indication on the 
union's part to indicate that they are sincerely interested in arriving 
at an early settlement to these negotiations." 

Q. When was the next meeting? A. The twelfth meeting was held 
on June 22. 

Q. What happened at that meeting? A. We continudd through the 

union's demands until we got to their number thirty-four. 

Q. Were you talking about noneconomic or economic demands ? 
A. We were taking all of their demands at this point and going right 
on through them. We had passed thirty-four the day before and they 
told us that they would have some wage inequities for our: ‘consideration 
the following day, and it was this meeting that they presented their wage 
inequities. 

Q. Was there any discussion at that meeting of the pension- 
insurance proposal? A. No, sir. 


Q. Was there any discussion at that meeting on June 22 of the 


vacation proposal? A. No, sir. 
Q. Are you sure of that? We are talking about the meeting on 


June 22, aren't we? A. Yes, sir. 
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Q. Iwill ask you if you recall any discussion on that date on the 
subject of new vacation proposal. A. We were talking about one of their 
demands that had to do with the way you paid vacations. 
Q. Was that something else other than your vacation proposal? 
A. This was some kind of averaging the previous year's earnings 


to come up with a vacation week's pay. 


Q. But that was not either the union’s proposal number eighteen 


or the company’s proposal with respect to the new vacation plan? 
A. Their demand number forty-five is the one we were discussing. 

Q. When was the next negotiation meeting? A. The thirteenth 
meeting held on June 23. 

Q. What took place at that meeting? A. We were still discussing 
their demands as we went through. We got onto a discussion of the 
company’s garnishment program and the union -- one of their demands 
was that we abandon the garnishment program, and we told them if we 
had withdrawn that program that we would be going backward and the 
company would soon become a collection agency again. 

I told them, "However, don't interpret my remarks to mean that 
I have slammed the door on this matter. I have never refused to discuss 
any problem or suggestion with this committee that they have brought up." 

Q. Was there any discussion at that meeting on June 23 of the 
subject of pensions and insurance or vacations or any other part of the 
company’s package proposal of June 24? A. No, sir; most of it was on 

the absentees. 

Q. When was the next negotiation meeting? A. On June 24th. 

Q. What took place at the meeting on the 24th? A. Well, it was 
a short meeting. At the beginning Mr. Jones made a verbal request that 
the letter asking for leaves of absence for members of the union 
committee be extended to include all shifts scheduled to work during 


the week ending July 3, and I agreed to his request. 
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Q. What did you do the rest of the time? A. Mr. Frank said he 
would like to break this meeting off today at 1:00 o'clock, and I told 
him that yesterday before we broke I had asked the union to furnish us 
with the language that they had desired clarification in in their number 
fifty-three demand. | 
Q. Which was what? A. Well, that was ~~ 
Q. What was the subject of it? A. It just said, "Clarification is 
to be obtained on present contract language in dispute between the parties", 
and this we were trying to find out, just what they were talking about. 
Q. At the meeting on June 24th was there any discussion of the 
company's package proposal of June 2d? A. No, sir. We did 
talk about the vacation preference form that we had submitted earlier 
in the meetings. 
Q. As of that meeting on June 24th, at the conclusion of that 
meeting what were the issues in essence? What were the principal 
issues that remained between the parties in negotiations that had not 
been resolved by agreement? A. They had dropped their number one, 
one-half of their number twenty-four and their number forty-eight at 
this point. They had changed from safety shoes as needed during the 


year to two pair per year, and all the rest of their demands were still 


on the table in their original form. 

Q. As of that time had the union made any counterproposal for a 
contract settlement, that is, covering the full contract, other than the 
fifty-four demands that they had presented at the second negotiation 
meeting? A. None at all. | 

Q. State whether or not as of the meeting on June 24th, 1966, 
the company had, in addition to the package offer it had made on the 
2d of June, made any concessions or counterproposals with respect to 
specific issues in dispute? A. Yes, sir. There were about seven of 
them that we had told them we thought we could work out, and one we 


had given them everything they had asked for on funeral leave pay. 
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We had offered them language on several of their items that we 
thought might satisfy what they wanted. We had made partial concessions 
on some of their items. 

Q. Had the union stated that any of the concessions, either whole 
concessions or part concessions that you made, were acceptable to 
them? A. Well. to a specific question when we offered them the four 
relatives they wanted to put in the funeral leave pay, I said, "Let's 
Settle this issue so we can get it off the table.” I couldn't get an 
answer. 

Q. What about the other concessions you made? Did they agree 


with any of them or accept any of them? A. No, sir. 


Q. When was the next negotiation meeting? A. On June 28th. 


Q. What happened at that meeting? A. We made them an 
alternate offer. 

Q. What was that offer? A. A wage increase consisting of a 
spread from seven, eight, nine and ten cents an hour; this was worth 
eight and a half cents, a precommitted increase to begin in the second 
year of the agreement on the same brackets of six, seven, eight and nine 

cents. This was worth seven and a half cents. 

We did include the ninth holiday to be effective this year, include 
the members of the immediate family for funeral pay purposes that we 
had previously offered, the proposed agreement to run for two years 
and expire on July 2d, 1968, at 12:01 a.m. Our proposal would also 
include the noneconomic issues that we have already indicated. 

Q. State whether or not that proposal made on the 28th made 
any reference to any change or modification in the existing pension- 
insurance agreement. A. No, sir, it was not -- nothing in there. 

Q. Was anything said as to whether this was a substitute for 
or take the place of the previous package offer or whether it was an 
addition to it? A. We told them this was an alternate proposal. 

Q. Was the package proposal of June 2d ever withdrawn? 

A. No, it was still open, still out there. 
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Q. What did the union representatives say, if anything, when 
you outlined this second package proposal on the 28th of J une? 
A. They said, ‘What about the vacation plan?" | 

Q. What did you say? A. I told them, ‘The vacation plan isn't 
in there", and he said, ‘It looks like we ‘re moving backwards rather 

than forward." 

Q. What was then said? A. Frank said, "Of course, we will 
consider this and give you an answer." 

Q. Did he give you an answer? A. They broke for lunch and met 
with us after lunch and Frank said, ''Your proposal this morning has 
been given consideration and we don't feel that the money offer is 
satisfactory, the holiday proposal in insufficient, and we don't like the 
term of the agreement. We reject your offer." 

Q. What happened after that -- anything? A. Well, they took 
their demand number forty-seven and removed it from consideration 
if the company would agree to guaranteeing that every employee would 
be allowed to take two weeks of his vacation between Memorial Day and 
Labor Day if he so desires. ! 

Q. What happened then? A. They took their demand 12-A, 
thirteen, fourteen and fifteen and gave us substitute language in another 
demand that covered all four of those. 

Q. As of the end of the meeting or at the conclusion of the meeting 
on the 28th was anything said between the negotiators with respect to the 

lack of movement? A. Well, I said, "This is the close of the day 
and I would like to make a few observations. We have indicated a desire 


from the very beginning to move these negotiations along'as rapidly as 


possible. We made you an offer on June 2 in hopes of an early settle- 


ment. We made you an alternate proposal this morning. 
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“Right now we are three days from the deadline. Serious considera- 
tion must be given to reaching a settlement. Token movement on your 
part certainly won't result ina settlement. I would suggest that we meet 
in the morning and that between now and then both parties give serious 
consideration to their positions. 

"We suggest that you study the offer that we made you this morning. 
We are hopeful that if you will give serious consideration to your demands 
and to the company’s position as we have tried to explain them to you, 
that a satisfactory settlement can be reached by the deadline.” 

Q. What if anything was said by the union representatives then? 

A. Mr. Frank said, "Am Ito assume that you think we haven't given 
consideration to your proposals and offers?” 

Q. What did you say? A. I said, "I can’t say one way or the other, 

but certainly there hasn't been much movement on the union's part. 
That’s all I have to go on.” 

Q. When was the next meeting? A. On June 29th. 

Q. That was the last meeting prior to the shutdown. Right? 

A. Yes. 

Q. And the sixteenth meeting between the parties. Would you state 
what happened at that meeting? A. I told them that "On June 2d, 1966, 
we made the union a Substantial offer in the interest of moving toward a 
settlement. It was a pretty good offer made almost a month ago and 
it was to be effective as soon as ratified. The union labeled that offer 
as meager and strongly implied that we had not considered the various 
demands that they had proposed. 

"We had given careful consideration to each of the union's demands, 
but in an effort to demonstrate this again, we spent several meetings in 
going back over the union’s demands and the company’s position with 


respect to each of them. As you will remember, we spent considerable 


time discussing them and completed the review during the thirteenth 


meeting. Yesterday we made you a new offer to settle these negotiations 
and almost immediately you rejected it." 
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I said, In my opinion -- and I certainly have a right to my own 
opinion -- there has not been good faith bargaining on the part of the 
union committee to move these negotiations along to reach'a satisfactory 
conclusion to them by the expiration date of our current agreement." 

Mr. Frank interrupted, saying, "That's a good way to break off 
these negotiations." I said, "Today, after careful consideration of the 
previous offers that we have made and a review of all the union demands, 
we would like to announce to you and explain a final offer for settlement 


of the negotiations." 
Q. Then what took place? A. Frank said, "Then you don't want to 
hear the other language that we wanted to discuss and clarify with respect 


to our fifty-three?" 

Itold him, "I thought the discussion was completed but certainly we 
will listen to any of the provisions you want discussed and clarified. If 
that is what you want, go ahead and present them." 

Whereupon they presented what we understood to be'three new 
demands that we hadn't seen before at the table. One had to do with 
gloves, another with foremen working, and another with job selection on 
overtime. 

Q. What followed in the meeting after that? Did vou discuss these 
demands, these new demands? A. We did. We discussed each one of 
them and gave them the company's position, after a thorough discussion 
on them gave them the company's position on each of these. 

Q. Then what happened? A. Just before lunch break I made them 
a final -- complete and final package to settle all issues raised during 
the course of the negotiations. 

Q. AH right. After lunch was there some conversation with Mr. 
Frank about copying down what you had said before lunch? A. Yes. 

He wanted me to give it to him in writing. I had given him the outline 
of the final package in writing. 
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Q. Did you after lunch repeat what you had stated before lunch 
and aid Mr. Frank copy it down? A. Iwent over it slowly for him and 
I believe he copied it down. 

Q. Would you state for us what it was that you said to him and 


what you believe he copied down? A. "This is a complete and final 


package to settle all issues raised during the course of negotiations. 
It is not to be juggled, would not pull out anything or put in something 
else. 

"Unless this committee agrees by Friday, July 1, 1966, at 
4:00 p.m. to this offer and will recommend it to their membership at 
a ratification meeting scheduled no later than Tuesday, July 5, 1966, 
we will start to shut down the plant at 4:00 p.m., Friday, July 1, 1966, 
and will complete the shutdown by 12:01 a.m., Saturday, July 2, 1966. 

"We expect your full cooperation with us in the protection of 
our equipment and facilities. 

"We are just as much aware of the IUD program by what we have 
heard and what we have read as you are. We do not intend to be in the 
position of trying to operate this plant under conditions as we understand 
them to be. As I have said, we are aware of the IUD program and it 
dees not make sense to continue operations on this basis without a work 
agreement.” 

Q. Subsequent to your repeating that settlement and Mr. Frank 
copying it down, was anything said by anyone with respect to future 
bargaining? A. Well, Frank asked us, "Are you closing the door to 
future bargaining?” and I answered him, ''No, sir." 

Q. After you said, ''No, sir’, was anything further said? 

A. Mr. Graham said, "To date the union has not even made a counter- 

proposal to our other two offers so we felt it imperative that we make 

this final offer to you in sufficient time before the deadline to give you 
an adequate opportunity to study and consider it carefully and 


explain it to your membership." 
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Q. Did anything else happen in that meeting? A. For the first 
time Mr. Frank said, ''You have injected into these negotiations subject 
matter not subject to bargaining this year. Is the vacation plan 
available without the pension plan?" 

Q. All right. What was said in response to that? A. "You have 
our fina] package offer." | 

Q. What was said then? A. Frank said, "I suggest that we break 
off this meeting. I don't think that we will accomplish any more today." 

Q. As of that time was your package offer made on the 28th of 
June open or withdrawn? A. No, sir, it was still open. 

Q. Has it ever been withdrawn? A. No, sir, it is still open. 

Q. As of the conclusion of that June 29th meeting how many 
package offers had the company made for settlement? A. Three. 

Q. Had any of them ever been withdrawn? A. None of them 
had ever been withdrawn. 

Q. Of course, I take it the contract by its terms expired at 
12:01 a.m. on July 2d. A. Yes, sir. | 


Q. Did the company then shut down the plant? A. Yes, sir. 
Q. Why did the company close the plant? A. We had) no work 
agreement. We knew what the IUD plans were and rather than continue 


operations without a work agreement, letting the union choose the time 
at their convenience to shut us down, we chose to shut the plant down. 

Q. Was it the purpose of the company in shutting down the plant 
to force the union to accept modifications of the pension- insurance 
agreement ? | 

MR. FELLER: Your honor, may I object to the question? He 
said the purpose of the company. The "company" is a very abstract 

notion. The decision was made at headquarters in New York and I 

would like to clarify whose position he is talking about rather than 
"the company”. 

THE COURT: Can you amend it? 
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Q. (By Mr. Johnson:) Are you aware of any other purpose in the 
shutdown other than the one you have related? A. To try to get an 
agreement out of the union. 

Q. To your knowledge was it a purpose of the company in 

shutting down the plant to force the union to accept a modifica- 
tion of the pension-insurance agreement? A. No, sir. 

Q. Have there been any further negotiations or meetings between 
the parties since the plant was shut down? A. The federal mediator, 
Commissioner Howard Steele, called the parties together on July 5th. 

Q. Was a meeting held on that day? A. Yes, sir. That meeting 
lasted about ten minutes. 

Q. What took place at that meeting? A. I handed the -- I had 
previously mailed to the president of the local my answer to the union's 
letter rejecting the company’s offer and at this meeting I handed the 
members of the union committee copies of my letter. 

MR. JOHNSON: At this time I would like to ask the Clerk to 
mark this for purposes of identification Respondent's Exhibit Number 
18. 

THE CLERK: Respondent's Exhibit Number 18 marked for 
identification. 

(Respondent's Exhibit 18 for identification.) 


The letter referred to was marked as indicated 
above. 


Q. (By Mr. Johnson:) I will show you this exhibit which is marked 
for identification as Respondent’s Exhibit Number 18 and I will ask you 

to tell us what that is. A. This is a letter signed by the local 
president rejecting the company’s final proposal. 


Q. And do you know when that was received by the company? 
A. That was handed to me at 2:49 p.m. on July 1st. 


- x Ad * 
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MR. JOHNSON: We would like to ask that this be marked for 
identification as Respondent's Exhibit Number 19. 

MR. MESTEL: No objection, your honor. 

THE CLERK: Exhibit Number 19 marked for identification. 

THE COURT: No objection. It will be admitted, Mr. Clerk. 

THE CLERK: Admitted in evidence. | 


(Respondent's Exhibit 19) The letter referred to 
was marked as indicated above and admitted in 
evidence. 


Q. (By Mr. Johnson:) In the last paragraph of that last exhibit, 
which I think is Number 19 which you wrote, there is a statement, 

"The company is willing to continue negotiations." Have you had any 
further discussion, communication or anything with the union since the 
time of that letter? A. No, sir. 

THE COURT: What is the date of that letter? : 

MR. JOHNSON: This is July 5th, 1966, your honor. 

THE COURT: That followed the brief meeting with the mediation 
representative? | 

THE WITNESS: Yes, sir. 

Q. (By Mr. Johnson:) As of the conclusion of that meeting where 
the parties were brought together by the Federal Mediation and Concilia- 
tion Service, was there any plan or arrangement or understanding of any 
kind between the parties as to another meeting? A. We had told them 


that we are available and willing to meet at their convenience and at 


their request. 
Q. What is the company's position with respect to bargaining at 
the present time? A. It hasn't changed. We are still available and 
willing to meet with them at their request and at their convenience. 
Q. State whether or not it is the company's position that only 
the June 29th package offer will be acceptable as a basis of settlement. 
A. The offer that we made on June 28th is still open. 
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Q. Have any of your offers ever been withdrawn? A. None of them. 

Q. State whether or not it is the company's position that any settle- 
ment made must include the company’s proposed new pension-insurance 
plan for five years. A. That's not the company's position. 

Q. State whether or not it is the company's position that it will 
not bargain on the union’s vacation proposals unless the union agrees 
to accept the company’s pension-insurance proposal. A. That is not 
the company’s position. We would negotiate or bargain on their vacation 
proposal. 

Q. I will ask you whether or not at any time Since July 5th the 
union or any representative of the union has requested a further meeting 
with the company. A. No. 

Q. Has the company requested a further meeting with the union 

Since that date? A. No. 

= x * 
CROSS EXAMINATION 
BY MR. MESTEL: 

Q. Mr. Miles, what is the total work force at the Alloy plant, 
both the production and maintenance and everyone else? A. You mean 
the hourly people? 

Q. Hourly people, salaries people, watchmen, clericals, yourself. 
A. Approximately 1445. 

Q. So am I correct that production and maintenance people being 
about 1,200, everyone else is receiving the improved vacation and 
pension plan? A. Yes, sir. 

Q. Now, sir, as I understand it you had reached no impasse 


during the bargaining; that is, you were willing to discuss any matters 


in case anyone wanted to talk about it? A. Yes, sir. 

Q. And there was still plenty of room for give and take on both 
sides of the table so far as you could see? A. At what time? 

Q. On June 29th. A. (Nodding) 
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THE COURT: What was the answer? 

THE WITNESS: Yes, sir. 

Q. (By Mr. Mestel:) And as a matter of fact, if the union had come 
in with new proposals even increasing their wage demands, you would 
have been willing to talk to them about it? A. Yes, sir. | 

Q. Now, in the original proposals raised by the union as I 
understand it they asked for a differential, that is, certain, ‘people would 
receive more money than other people depending on the shift and the 
type of work that they were doing? A. Yes, sir. 

Q. And it was the company 's position that the differential that 
they were asking for was completely out of line? A. The amount. 

Q. The amount was completely out of line? A. Yes, sir. 

Q. But you are still willing to discuss it with them, aren't you? 


A. Yes, sir. 


Q. Asa matter of fact, you are willing to comply with your 


obligations under the National Labor Relations Act and you will talk 
about anything? A. Yes, sir. 

Q. But that doesn't necessarily mean that you will agree to any- 
thing? A. That's right. 

Q. Now, sir, you have been testifying from notes abet your 
direct examination by Mr. Johnson. Is that correct? A. Yes, sir. 

Q. May I take a quick look at those notes, please? May I borrow 
this just for a second? A. (Handing paper to counsel.) 

Q. I notice on the notes that you are testifying from that there 
exists a series of initials across the top. Is that correct? A. Yes, sir. 

Q. Would you tell us what those initials represent? A. The routing 
on the material. | 

Q. And would you tell us who this was routed to, please? E.J.B., 
for example. A. Mr. Boyle, Plant Manager. 

Q. C.E.B. A. Mr. Brown, the Manager of Industrial Relations 
for the Mining and Metals Division. 
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Q. J.W. A. Mr. Jack Winterhaler, the Works Production 
Manager for the Mining and Metals Division. 

Q. E.L.E. A. Mr. Earl Engle. General Manager of Industrial 
Relations for the Union Carbide Corporation. 

Q.W.C.T. A. Mr. W.C. Treanor, the Law Department of the 
corporation. 

Q. He is stationed in New York? A. Yes, sir. 

Q. And he is part of the Union Carbide Corporation? A. Yes, sir. 

Q. And J.L.K. A. J.L. Kanne; he is Superintendent of Industrial 
Relations of the Ashtabula plant of the Mining and Metals Division. 

Q. And D.W.H. A. That's Mr. Hoye, who is Superintendent of the 
Mining and Metals Division plant at Marietta, Ohio. 

Q. And P.B.C. A. Mr. Case, who is the Assistant to Mr. Winter- 
haler. He is stationed at Marietta. 

Q. Mr. Winterhaler was what? A. Production Manager for the 


Division. 


Q. Production Manager for the Division, and J.F.G. A. That's 
Mr. John Graham, who was on the negotiating committee of the company. 


Q. Does Mr. Graham also negotiate for the other negotiations in 
the Mining and Metals Division, do you know? A. He has. I don't know 
what his plans are. 

Q. He has been active in the Ashtabula negotiations? A. No, sir, 
not to my knowledge. 

Q. And Mr. C.G.N. A. That's Mr. Nicholas. He is head of the 
Industrial Relations group for the Sheffield, Alabama, plant. 

Q. And L.R.O. A. That's Mr. O'Brien. He is Manager of the 
Portland, Oregon, plant. 

Q. And K.A.F. A. That's Mr. K.A. Fessenden, who is Super- 
intendent of Industrial Relations for the Niagara plant. 


= x - x 
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Q. If I follow your testimony correctly, you made package offers 


on three occasions to the union negotiators -- June 2d, June 28th, June 
29th. Is that correct? A. Yes, sir. 

Q. Prior to making those offers did you consult with your superiors 
out of New York, particularly Mr. Engle? A. On occasions I have con- 
sulted with him. | 

Q. Let me be more specific in my questions. Is it necessary be- 
fore making a package offer that you receive a clearance or okay from 
the New York office of Union Carbide? A. We have local one for 
bargaining. 

Q. For bargaining, but Iam talking about the package proposals. 

A. We do consult with our superiors. 

Q. You do consult. Is it necessary to receive an ea for the 
package proposals? A. You mean the amount? 

Q. For the package proposals. A. I don't know that you call it 
approval. ; 

Q. What would you call it, please? A. We do consult. 

Q. Is it necessary that they approve it before you go ahead and 
introduce it? In other words, if Mr. Engle told you not to go that far, 
would you have introduced it? A. If I had been told not to go that far, 

I would not have gone that far. | 

Q. Fine. Thank you, sir. I now take you to the negotiations of 
June 2d. In the morning you testified that you stated that there would 
be no vacation improvements without the pension extension. Is that 
correct? A. Yes, sir. | 

Q. Inthe afternoon you said, "but you would talk about it". Is 
that correct? A. Not exactly, sir. We said -- in the afternoon we said 
that the package and any portion of it was bargainable. : 
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Q. That's right: everything was bargainable, but you never said 
that you would agree to any change. You just said it was bargainable. 
Is that correct? A. I said it was bargainable. 

= * * * * 

Q. Let me go back a step. You know on June 10th that they were 
objecting to tying these two together and yet you never made an alternate 
proposal, did you? A. We did make an alternate proposal on the 28th. 

Q. Did it include the vacation plan without extending the pension 
plan? A. No. 

Q. Let me rephrase my question. Did you ever after June 10th 
make a proposal to the union without tying the vacation plan to an 
extension of the pension plan? A. No. 

Q. Thank you, sir. A. Let me explain one thing. 

Q. Certainly. A. I think you said "make them a proposal without 


tying the vacation to the pension plan." 
Q. Exactly. A. The third offer that was made to them had both 


the vacation plan and the improved pension and insurance plan in the 
same package but they were not tied together. 

Q. Oh, they were not tied together. I think we ought to inquire 
into that for just a moment as long as we have reached that. I think 
you just testified that "This is a complete and final package to settle 
all issues raised during the course of the negotiations. It is not to be 
juggled, would not pull out anything or put in anything”, but you didn't 
mean by that that they were tied together? What did you mean by 
that? A. There was still another proposal on the table. 

Q. And that other proposal was this June 28th one. Is that right? 
A. Right. 

Q. But I think you testified that that didn't include the vacation 
plan. AmIcorrect? A. We had never received a counterproposal on 
that. 

Q. Let's just talk for a moment on this June 28th meeting. You 
say that was on the table. Is that correct? A. Yes. 
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Q. On the June 29th meeting did you ever mention this ig proposal 
of June 28th? A. No. It was still open. We never withdrew it. 

Q. But you never mentioned it on June 29th, did you? A. No. 

Q. But you did tell the union, "This is a complete and final 
package to settle all issues raised during the course of negotiations. 
It is not to be juggled, would not pull out anything or put in i anything." 
Isn't that what you toldthem? A. Yes, sir. Eventually -> Y eventually 
you have to define what your limits are. 

Q. Luckily you defined it very well because in addition to defining 


it verbally you presented them with a proposal in WHDE didn't you? 


A. Loutlined it in writing, that's right. 

Q. And you gave them a copy and the last sentence of that is 
"This final offer is made to the union's negotiating committee asa 
complete package to settle all issues raised during the course of 
negotiations". Isn't that correct? A. Yes, sir. 

Q. And you thought after you told them that and after you told them 
that other statement that they knew that the June 28th proposal was still 

on the table? A. Yes. | 

Q. I believe you did say that you were perfectly willing to talk 
about any package with the vacation, without the vacation: plan, with 
an extension of the pension or without the extension of the pension. Isn't 
that right? A. That's right. 

Q. But you also just told us that you were willing to talk about any- 
thing; no matter how unreasonable the union's demands, you were ready 
to talk about them? A. We did. 

Q. But you never said you would agree to anything. You just said 


you would talk. A. We would bargain with them. 

Q. When you testified under direct you said that there are now 
three packages which the union could accept and would terminate the 
strike. Right? June 2d, June 28th, June 29th. A. None were ever 
withdrawn. 
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Q. And those are the only ones that you have ever offered to the 

union. Right? A. That's right. 

* * * 

JOHN F. GRAHAM 
called as a witness on pehalf of the respondent, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. JOHNSON: 

* * * * * 

Q. How long have you been employed by Union Carbide Corpora- 
tion? A. Since 1937. 

Q. How long have you been with the Mining and Metals Division? 
A. Since early 1953. 

Q. What is your position with the company? A. Assistant Manager 
of Industrial Relations for the Mining and Metals Division. 

Q. For how many years have you participated in the collective 
bargaining negotiations between the company and the union at the Alloy 
plant? A. Practically all since 1953. 

Q. Did you participate in the negotiations in 1966? A. Idid. 

Q. Did you attend all of the negotiation meetings this year? 

A. Yes, sir. 


Q. State whether or not the attitude and conduct of the union 


negotiators in those bargaining negotiations was any different than the 


attitude and conduct of the union negotiators in the past negotiations which 
you participated in. A. I think quite different. 

Q. Would you state in what respect? A. Well, in the period of 
bargaining that we have had, the makeup of the parties would be the 
local committee assisted by an international representative. We would 
have a local management team in which I would be a party to the team 
from the general department Industrial Relations Division. 
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This had been the context of the negotiations. The practice was 


generally in the first meeting or two the union would supply us with 
their demands; that could be both orally and in writing. The company at 
that point too would give the demands it might have had, which are 
generally very few. ; 

There would be a number of meetings, three to six, which might 
be based on exploration fundamentally of the noneconomic demands. 

We have looked at them in two categories, economic and noneconomic 
and our efforts had been, and their efforts too, had been directed toa 
review and consideration of the noneconomic items before we would go 
to economic discussions and attempt to make package or pettlement 
offers. 

In the past during the period of these meetings ier would be an 
exchange of feeling of the union. Some they would drop. Some they 
would insist on. Some they would feel they might not want the original 
demand but they would try to effect a compromise if they: chad a problem. 

At a point prior to the deadline a settlement offer would be made. 
This would be the balance of judgment as to the effect of the contract 
and an attempt to resolve it before a deadline. This had been the practice 
and it has been reached without a period of strikings. | 

One other point might be of interest. Normally we ‘would take 
from fifteen to over twenty meetings to complete a full contract 
negotiations. The union demands might range anywhere in number 
from forty to over sixty. The number of meetings were iT think enough 
to have considered many areas of the questions involved, but the 
complete change of attitude on the part of the union in going through 
the negotiations was one of very much inflexibility, of stalling, and in 
many cases of failure to explain their demands or any attempt to 
justify them as problems existing between the union employees and 


the company. 
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On several occasions we would try to explore; we offered language. 


It was late in the game, or not late but it certainly was into the ninth 


or tenth meeting that the union made any move of position, which was a 


minor move on three of their demands. Their other moves were made 
towards the end of negotiations. 

As had been in the past when we made a settlement offer or a 
package settlement proposal, it would be evaluated by the union. They 
would indicate that certain areas were acceptable to them. Others they 
simply rejected the company position, but in other instances would offer 
an area of compromise or movement that might lead to the settlement of 
the negotiations. 

Q. Did that appear in the negotiations this year? A. It did not, sir, 
in the case of any of the package settlements. They made only very 
minor moves in the comments that were made on the pension proposal, 
to put it in effect. 

Q. I believe you stated in the past the number of negotiation 
meetings had ranged from fifteen to over twenty. Do you recall the 
most negotiation meetings that were ever required in negotiations you 
participated in in the past to reach a settlement? A. The best of my 
recollection would be twenty-three. There were fifty-three involved. 

Q. That was in 1953? A. Yes. 

* x * 
EARL ENGLE 
recalled as a witness on behalf of the petitioner in rebuttal, having been 
previously duly sworn, was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. MESTEL: 

Q. I show you Respondent's Exhibit 2 for identification, which 

was not admitted, and ask you if you saw that. A. Yes, I have. 
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Q. And in particular I direct your attention to the discussion of 
Union Carbide on page 29 of Respondent's Exhibit 2 and I call to your 
attention the sentence which reads, 'In December, 1965, however, the 
IUD and a steering committee of the major unions will hold a top level 
meeting with company representatives to discuss the possibility of 
national negotiations of the companywide pension plan." : 

* * * x * 

Q. The sentence which reads, "In December, 1965, however, the 
IUD and a steering committee of the major unions will hold a top level 
meeting with company representatives to discuss the possibility of 
national negotiations of the companywide pension plan." Are you 
familiar with that sentence in there? A. Iam. : 

Q. Did you in working out your plans for the negotiation consider 
that sentence as well as other information available to you? A. Our 


plans for negotiation at Alloy? 


Q. Yes. A. Oh, I think in all honesty this along with many, 


many things contributed to some conclusions we reached, yes. 
* * * * * 
CROSS EXAMINATION 
BY MR. JOHNSON: 
* * * *x * 
Q. To that portion of the quote attributed in the editor's note to 
Mr. Walter Reuther, which reads, 'We intend to increase efforts to 
bring multiple-plant companies with several unions into national 
bargaining on economic items which are national in scope + pensions, 
insurance, vacations, and the like." Did you consider that statement ? 
A. Certainly we did. : 
Q. Referring to the page which is marked at the top page 29 and 
to the paragraph in the right hand column which is marked "2. 
Coordinated Bargaining", the first paragraph of which reads: "In 
coordinated bargaining, several locals whose contracts expire over a 
short period of time band together and jointly prepare a list of major 
economic demands which each presents to the company. 
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“As local negotiations progress, additional meetings are held to 
discuss strategy and agree on a minimum package which will be 
acceptable. When one local has secured this minimum pattern, it 
does not accept it until all locals have obtained a similar offer from 

the company."’ Did you also consider that? A. Certainly we did. 

= = = * * 
AFTERNOON SESSION 

The hearing was resumed after the noon recess, there being 
the same appearances as noted for the morning session. 

THE COURT: Gentlemen, I have advised counsel that because of 
the nature of this proceeding I felt it would be better to go ahead and 
dispose of it here today rather than indulge in the luxury of a written 
opinion or findings or conclusions. 

I am going to dictate findings and conclusions or remarks which 
I will characterize as such and counsel may treat these as my findings 
of fact and conclusions of law. 


x *« 


THE COURT: 
= * x * * 

I do not feel from the evidence before me that it would be a fair 
inference, nor would I be justified in suggesting that there was a reason- 
able belief to find that the company closed this plant down for the purpose 
of modifying or terminating the pension agreement, which by its terms 


would not terminate until 1967. Accordingly, I find: 

1. That the: Court has jurisdiction of the parties and of the subject 
matter of this proceeding, and under Section 10(j) of the Act is empowered 
to grant injunctive relief if it is proper. 


2. I find that the respondent Union Carbide Corporation, Mining 
and Metals Division, is an employer within the meaning of Section 2(2), 
8(2) and 10(j) of the National Labor Relations Act. 
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3. I find that the Oil, Chemical and Atomic Workers International 


Union Local 3-89 represents employees of Union Carbide Corporation's 


Alloy plant at Alloy, West Virginia. 

4. That the Alloy plant of Union Carbide Corporation is engaged 
in commerce within the meaning of Sections 2(6) and (7) of the Act. 

5. I further find that the object of the company's conduct in 
closing down its plant facility at Alloy was not and is not to modify 
an existing contract, to-wit: the pension insurance agreement pre- 
sently in effect and which terminates according to its provisions on 
July 1, 1967. 

6. I further find that the pension- insurance agreement continues 
in effect and its benefits are available to all participating employees 
of the bargaining unit and will continue to be available to such employees 
until said agreement expires by its terms on July 1, 1967, or is other- 
wise legally modified or terminated. 

7. I further find that the closing of the plant facility at Alloy was 
for the sole purpose of bringing economic pressure to bear in support 
of respondent's legitimate bargaining position under the law. 

8. I further find that the object of the company's conduct in 
closing down its facility at Alloy was not done and is not now being 
done for the purpose of discouraging union membership nor: otherwise 
for the purpose of discriminating against union members as such, nor 
to attain any other objective proscribed by the National Labor Relations 
Act or any other appropriate provision of federal law. | 

9. Ifurther find that there is not reasonable cause to believe 
that the respondent has engaged in unfair labor practices within the 
meaning of Sections 8\a)(1), 8(a)(5) and 8(d) of the Act, affecting 
commerce within the meaning of Sections 2(6) and (7) of the Act, and 
that there is no threat or.reasonable belief that there would be any 
continuation of any alleged practices as set forth in the petition. 

10. Finally, in the light of these findings and conclusions the 
petition for an injunction will be denied. 


* *~ * 
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GENERAL COUNSEL'S EXHIBIT 3 


AGREEMENT 
Between 


THE ALLOY WORKS OF THE 
METALS DIVISION OF 
UNION CARBIDE CORPORATION 


and 
LOCAL 3-89 OF THE 
OIL, CHEMICAL AND ATOMIC 


WORKERS INTERNATIONAL 
UNION AFL-CIO-CLC 


July 2, 1964 


= 


Purpose Article I, Section I 

This Agreement is made and entered into as of the 2nd day of July, 
1964, by and between the Alloy Works of the Metals Division of Union 
Carbide Corporation, hereinafter referred to as the ''Company," and 
LOCAL 3-89 of the OIL, CHEMICAL AND ATOMIC WORKERS INTER- 
NATIONAL UNION, AFL-CIO-CLC, for and on behalf of its members, 
hereinafter referred to as the "Union."" This Agreement supersedes all 


previous agreements and modifications thereto between the parties; 


WITNESSETH: 


ARTICLE IV 
VACATIONS 
An employee shall receive a vacation with pay in accordance with 
the following schedule: | 


(1) An employee must complete one (1) year of Company Service 
Credit to attain vacation eligibility; after attainment of such elibility and 
during the remainder of that calendar year, he shall receive two (2) weeks 

| 


of vacation; 


(2) During calendar years in which an employee completes from 


two (2) to nine (9) years of Company Service Credit, he shall receive two 
(2) weeks of vacation; : 

(3) During calendar year in which an employee completes from ten 
(10) to nineteen (19) years of Company Service Credit, he shall receive 
three (3) weeks of vacation; 

(4) During calendar years in which an employee completes twenty 
(20) or more years of Company Service Credit, he shall receive four (4) 
weeks of vacation; : 

(5) An employee with twenty-five (25) or more years of Company 
Service Credit may carry forward to a succeeding year one (1) or two 
(2) full weeks of his Current Year Vacation; however, the maximum 
amount of carried forward vacation which an employee may have to his 
credit at any time shall not exceed two (2) weeks; also, the maximum 
vacation taken in any calendar year shall be six (6) weeks;' 
and in accordance with the Vacation Plan—Hourly Employees attached 
hereto and made part hereof as Appendix "H." 

* * * * : * 

ARTICLE XII 
DURATION OF AGREEMENT 

The terms and conditions of this agreement shall continue in effect 

until 12:01 a.m., July 2, 1966 and shall automatically continue thereafter 


during annual periods unless either party notifies the other in writing not 


less than sixty (60) days nor more than seventy-five (75) days prior to 
an annual expiration date that a discontinuance or modification is desired. 
In the event of such notification, negotiations between the parties shall 


begin within fifteen (15) days following such notification. If, pursuant to 


such negotiations, an agreement on the renewal or modification of this 
agreement is not reached prior to the current expiration date, this agree- 
ment shall expire at such expiration date unless it is extended for a 
specified period by mutual agreement of the parties. 

IN WITNESS WHEREOF each of the parties hereto has caused this 
agreement to be signed by its duly authorized representatives as of the 
day and year first above written. 

LOCAL 3-89 OF THE OIL, CHEMICAL AND ATOMIC WORKERS 

INTERNATIONAL UNION, AFL-CIO-CLC 

Signed: Julian C. Skaggs 

J. S. Jones 

O. T. Sizemore 

Veir H. Eads 

O. McCoy 
OIL, CHEMICAL AND ATOMIC WORKERS INTERNATIONAL 
UNION, AFL-CIO-CLC 


Signed: John Bates 
International Representative 


UNION CARBIDE CORPORATION METALS DIVISION, ALLOY 
WORKS 
Signed: E. J. Boyle 

J. N. Miles 

J.J. Vogt 

D. N. Babb 

J. F. Graham 


x 
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PENSION, INSURANCE, HOSPITAL-SURGICAL- 
MEDICAL PLAN AGREEMENT | 

This Agreement, relating to a pension plan, a group insurance 
plan, and a hospital-surgical- medical plan, entered into on July 2, 1962, 
by and between the Union Carbide Metals Company, Division of Union 
Carbide Corporation, Alloy, West Virginia (hereinafter referred to as 
the ''Company"), and Local 3-89 of the Oil, Chemical and Atomic Workers 
International Union — AFL-CIO-CLC (hereinafter referred'to as the 
"Union"'). | 


* 


Part I— Pension Plan 
1, Benefits under the Pension Plan, to eligible employees, are 
set forth in the booklet entitled "The Pension Plan for Employees," 


which is attached hereto and made a part hereof. 


* * * * | 
| 


Part I! — Group Insurance Plan 
1. Benefits available under the Group Insurance Plan to partici- 
pating employees are set forth in the booklet entitled "Group Insurance," 
hereinafter called the "Insurance Booklet," which is attached hereto and 


made a part hereof. 


* * * * 


Part Ill — Basic Hospital-Surgical- Medical Plan 
1. Basic hospitalization and surgical benefit coverage, referred 


to as the Basic Plan is available to active employees and their eligible 
dependents. This coverage is provided through the Connecticut General 
Life Insurance Company as of the effective date of this Agreement. 


* * * * \ * 
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Part IV — General 

* * * * * 

6. During the term of this Agreement, there shall be no strike 
of any nature for the purpose of obtaining any change in the terms and 
conditions of this Agreement. The Company shall not be obligated to 
bargain with the Union with respect to pension, group insurance, hospital- 
surgical- medical benefits during the terms of this Agreement except as 
it specifically provides otherwise. 

7. This Agreement shall be effective July 2, 1962, replacing all 


prior agreements pertaining to pensions, group insurance, and hospitali- 


zation, including any amendments thereto. It shall remain in effect until 
11:59 p,m., July 1, 1967. 

IN WITNESS WHEREOF, the Company and the Union have caused 
this Agreement to be signed by their respective, duly authorized repre- 


sentatives on the date first above written. 

LOCAL 3-89 
OIL, CHEMICAL AND ATOMIC WORKERS INTERNATIONAL 
UNION — AFL-CIO-CLC 
Signed: E, J. Earley 

O. T, Sizemore 

J. Hobart Hale 

John Henry 

R. L. Clemons 

Samuel J. Lopez, 

International Representative 

UNION CARBIDE METALS COMPANY DIVISION OF 
UNION CARBIDE CORP. 
Signed: E. J. Boyle 

J. N. Miles 


Date: July 2, 1962 


* 
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GENERAL COUNSEL'S EXHIBIT NO. 4 


IN CONTRACT NEGOTIATIONS, 1966, BETWEEN LOCAL 
3-89, OIL, CHEMICAL AND ATOMIC WORKERS INTER- 
NATIONAL UNION, AFL-CIO, CLC, BOOMER, WEST 
VIRGINIA (UNION), AND THE ALLOY WORKS OF THE 
MINING AND METALS DIVISION OF UNION CARBIDE 
CORPORATION, ALLOY, WEST VIRGINIA (COMPANY). 


THE ABOVE-NOTED NEGOTIATIONS INSTITUTED AND 
ENTERED INTO BY THE PARTIES NAMED UNDER - 
AGREEMENT DATED JULY 2, 1964, AND ON NOTIFICA- 
TION BY THE UNION, DATED APRIL 29, 1966, PURSUANT 
TO ARTICLE XII, SECTION 1, OF SAID AGREEMENT. 


FOR THE PURPOSE OF PROVIDING AND IMPROVING 
INDUSTRIAL AND ECONOMIC RELATIONS BETWEEN 
THE COMPANY AND ITS EMPLOYEES THE FOLLOWING 
MODIFICATIONS AND/OR ADDITIONS OR DELETIONS 
ARE HEREWITH PROPOSED BY THE UNION: 


ARTICLE I 


In Section 1., omit period and insert comma after the word "em - 


ployees"; insert following wording, "in order to facilitate such 
provision and improvement, both moral and practical standards 
shall govern, with moral standards to be given priority in event 
these standards conflict in any manner", and add to Section 1., 
the following sentences, "All employee rights presently retained 
or practices established which are not specifically written into 
this agreement shall be in effect and shall continue for the dura- 
tion of this 
agreement.", and "Any change in existing policy or operations on 
the part of the Company which would in any way affect the status 
or welfare of employees of the Bargaining Unit shall be subject to 
negotiations between the parties and effective only on mutual con- 
sent or agreement reached by the parties as to terms and applica- 


tion thereof." 


4. 


5. 


ARTICLE II 


RECOGNITION AND UNION SECURITY 


Section 5., Incorporate terms of Full Union Shop. 


ARTICLE I 


HOURS OF WORK AND RATES OF PAY 


Saturday and Sunday work: 


Time and one-half will be paid for all Saturday work as such and 
double time will be paid for all Sunday work as such. 


(When Saturday and/or Sunday is worked as 6th day worked as 
such or 7th day worked as such, 1-1/2 times the straight time 
established rate (as above) will be paid for all hours worked on 
the 6th day worked as such and 2 times the straight time estab- 
lished rate (as above) will be paid for all hours worked on the 
7th day worked as such.) 


Shift Premiums: 
Shift premiums will be computed as follows: 


For day workers: second shift, 1% premium; third shift, 


10% premium. 


For continuous shift workers: 10% premium for the first 


shift; 17% premium for the second shift; and 20% premium for 
the third shift. 


Shift Preference: 


The current agreement for consideration of shift preferences 
shall be incorporated, in its entirety, in the language of the work 
agreement; no other shifts will be considered except as provided 
for in Article V, Section 12, of this agreement. 


Holidays - Holiday Pay: 


Two additional holidays will be recognized for a total of ten. 


When an employee works on a holiday he will be paid holiday pay 
plus double time for all hours worked. If the Company cannot 
guarantee better practices in eliminating errors and allowing 
make-up for errors then a demand for remedial pay for errors 
becomes necessary (Section 3b.). 


The eligibility requirement for holiday pay will be that the em- 
ployee has worked in the week before the holiday or in the week 
after the holiday. 


Report-in Pay: 


The Company must acknowledge and honor previous commitment 


to 'make a reasonable effort" to notify of shift or schedule change. 


Overtime Procedures: 


A definite agreement must be reached on what constitutes "Daily" 


and 'Weekly" overtime and an 8 hour day - 40 hour week. 


Overtime will be kept to a minimum by the insertion of a clause 
which will cause the recall or hiring of employees in.a specified 
number after overtime shifts in any given classification or De- 
partment reaches a pre-set number (to be set in negotiations and 


incorporated in the agreement). 


Delete paragraph (1) of Section 2(d) requiring signing a card, book, 
etc. and insert a new paragraph stating, "Employees low in over- 
time in the needed classifications and in the Department in which 
the overtime is needed shall be given first opportunity to work 

the overtime; when this category is exhausted, employees in the 
Department shall be considered for overtime in accordance with 
their overtime standing and eligibility as per line of promotion 
charts, when this category is exhausted, or if no line of promotion 
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chart is applicable, employees in other classifications in the De- 
partment shall be considered for overtime opportunities in ac- 
cordance with their overtime standing. If sufficient employees 
are not obtained in the Department where overtime is required 
after exhausting the above procedure, next opportunity shall go 
to employees in other Departments in the same seniority group 
in the exact same manner. In event additional overtime is re- 


quired the Company may solicit employees from departments in 


other seniority groups or revert to the call-out lists. 


All special overtime agreements contained in Appexdix J shall be 


modified to incorporate the conditions of proposal 13 (above). 


Foreseen overtime must be defined in agreeable contract language 
and in event foreseen overtime is scheduled, all eligible employees 
shall be contacted (or a reasonable effort made to do so by the 


Company) before other means for procuring overtime are used. 


Any employee who is notified to work on his scheduled day off 
shall receive pay at 1-1/2 times his straight time hourly rate for 
all hours worked on that day (this shall apply in any event regard- 
less of the number of hours worked in the particular work-week). 
This shall be interpreted as meaning 1-1/2 times the rate applica- 
ble for the particular day in event the scheduled day off would fall 
on Saturday or Sunday. (In all cases, straight time hourly rate 
shall mean the applicable straight time hourly rate for the particu- 
lar day unless otherwise specified as in "Holiday Pay"). 


Add "or in any standard work week.'’ to Section 4(a) of Article Ol. 


ARTICLE IV 


VACATIONS 


Change to read, "An employee shall receive a vacation with pay 


in accordance with the following schedule: 
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An employee must complete one (1) year of service to 
attain vacation eligibility; after attainment of such 
eligibility and during the remainder of that calendar 
year, he shall receive three (3) weeks of vacation; 


During calendar years in which an employee, completes 
from two (2) to four (4) years of service, he shall receive 


three (3) weeks of vacation; 


During calendar years in which an employee completes 
from five (5) to nine (9) years of service, he shall receive 
| 


four (4) weeks of vacation; 


During calendar years in which an employee completes 
from ten (10) to fourteen (14) years of service, he shall 


receive five (5) weeks of vacation; 


During calendar years in which an employee completes 


from fifteen (15) to nineteen (19) years of service, he 


shall receive six (6) weeks of vacation; 


During calendar years in which an employee completes 
from twenty (20) to twenty-four (24) years of service, he 


shall receive seven (7) weeks of vacation; 


During calendar years in which an employee completes 
twenty-five (25) or more years of service, he shall re- 


ceive eight (8) weeks of vacation; 


and in accordance with the Vacation Plan — Hourly Employees at- 


tached hereto and made part hereof as Appendix Bs 


ARTICLE V 


SENIORITY 


A sub-committee consisting of equal numbers from each party 


shall be appointed by the respective parties for the PUEpeee of 
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checking all seniority records and bringing said records up-to- 


date and correct. 


Section 1., add sentence, "If any mistake is discovered in these 
lists by either party during the term of this agreement, both par- 
ties shall meet for the purpose of correcting the mistake; no em- 
ployee shall be removed from these seniority lists except as spe- 
cified in Section 3. of this Article V. 


In event an employee leaves a classification for reason other than 
curtailment, the job shall be bid as a permanent or temporary va- 
cancy, depending on reason for employee's leaving such classifica - 
tion as defined by present contractual language. Such bids will be 
filled in accordance with current contractual language. Curtailment 
shall be confined to the reduction of operations or general reduction 


of the working force. 


The fact that an employee is used ina particular job shall be bona- 
fide evidence of a vacancy existing if such particular job has not 
been bid immediately prior to the use of that employee in the par- 
ticular job. 


Shifting” and Assignment” as contained in the present contract 
language shall be clearly defined to the satisfaction of the parties 


in new contractual language. 


Addition of sentence to Section 12., last paragraph, "Any variation 
from the procedures as set forth in this section 12. must be agreed 


upon by the Company and the Union prior to any such variation.” 


Sections 7(c), 16 and 17 of Article V shall be deleted from the agree- 


ment. 


A new Section 16. shall read, "An employee voluntarily leaving the 
Bargaining Unit, except on approved leave of absence will be con- 
sidered as a new-hire when returning to the Bargaining Unit." 
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ARTICLE VI 


LEAVE OF ABSENCE 


Union Members who are on leave of absence for full time Union 
service shall accumulate Company Service Credit as well as 
Seniority. They shall also be allowed to participate in the Sav- 
ings Plan, Insurance and Hospitalization Plans and Pension and 
Retirement Plans under the same terms granted regular employ- 


ees of the Company. 


An employee desiring a leave of absence (except for military serv- 
ice or full time Union Service) must first be granted joint approval 


by the Company and the Union. 


ARTICLE VII 


ADJUSTMENT OF GRIEVANCES AND ARBITRATION 


General Grievance Committeemen and Stewards shall serve in this 
capacity, on election or appointment by the Union, as full time Union 
representatives as directed by the Local Union in accordance with 
the Local Union Constitution and By-Laws and the International 
Union's Constitution. Such employees will assume their duties on 
notification to the employees and the Company: rate of pay for these 
employees shall be the rate received at the time of their acceptance 
of their respective positions and shall be paid by the Company. Such 
employees shall retain and accumulate all rights and benefits as 
other employees of the Company including Company Service Credit, 
Seniority, Savings Plan, Hospital, Insurance, Pension and Retire- 
ment Plans, etc. These employees. on resignation or removal from 
assignment by the Union, shall return to the classification held at 
the time of acceptance of office, or to such other classification as 
their seniority would entitle them ‘to if for reasons of seniority or 


the job no longer being in existence would prevent their return. 
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26. - Under Section 4 - First: the time limits shall be extended to ten 
(10) days instead of five (5); Under Second: the time limits shall 
be extended to five (5) days instead of two (2). 


ARTICLE VII 


DISCHARGE AND SUSPENSION 


The Union will be notified immediately, in writing, of the removal 
from the Bargaining Unit of any employee for any cause (including 
voluntary removal by the employee) and of their re-entry into the 
Bargaining Unit, provided such re-entry occurs. 


ARTICLE Ix 


WORKING CONDITIONS 


A Joint Company-Union Safety Committee will be established and 
maintained for the purpose of making periodic inspections of the 
plant and recommendations for safety improvements, investigating 
complaints of unsafe conditions and practices; this committee shall 
report its findings to Company Representatives and the Union's 
General Grievance Committee at regular intervals. The Joint 
Committee shall consist of an equal number of members appointed 


by the Company and the Union. 


Al) Plant and Departmental Safety Rules are to be negotiated; rules 
to be published in a separate booklet or booklets and made available 
to all employees. Such rules shall be strictly adhered to by the 
Company and employees and shall be modified, eliminated or added 
to only through negotiation and mutual agreement by the parties. 


30. - Employees shall be furnished Safety Shoes by the Company as needed. 


ARTICLE XI 


STOPPAGE OF WORK 


31. - Delete Section 1. in its entirety. 


ARTICLE XII 


DURATION OF AGREEMENT 


32. - The terms and conditions of this agreement shall continue in effect 
until 12:01 am, August 15, 1967. _ 


APPENDIX A 


HOURLY JOB CLASSIFICATION 
AND WAGE SCHEDULE 


A written job description of all Bargaining Unit Jobs and Classifica- 
tions will be compiled by the parties and shall remain in effect for 
the duration of the agreement without change except as mutually 
agreed to by the parties. New jobs shall be added to this descrip- 
tion only as agreed upon. Paragraphs III and IV of Appendix A are 
to be eliminated. | 


All presently listed classifications shall be carefully appraised and 


wage inequities adjusted. 


Wage demands include an immediate general 10% wage increase plus 
the above additional inequity adjustments. The contract will also in- 
clude a cost-of-living escalator clause which provides a one cent 
(1¢) per hour increase for each .4 increase in the Consumer Price 
Index, 1957-59 equals 100. These adjustments will be made quarter - 
ly. | 

HIRING RATE, PROGRESSION AND TRANSFER 


All qualification examinations shall be jointly administered and 
graded by the Company and the Union; to be standardized for Bar- 
gaining Unit employees and new-hires and given in an indiscriminate 


and consistent manner. 


APPENDIX B 


APPRENTICESHIP AGREEMENT 
PROBATIONARY PERIOD 


Welders Apprenticeship shall be changed to four (4) years with 
an equitable pay adjustment. 


QUALIFICATIONS FOR APPRENTICES 


All qualification examinations for apprentices shall be jointly ad- 


ministered and graded by the Company and the Union; to be stand- 
ardized for Bargaining Unit employees and new-hires and given 


in an indiscriminate and consistent manner. 
APPENDIX C 


The current layoff allowance shall supplemented (sic) by the basic 
steel type of Supplementary Unemployment Benefits with benefits 
of 52 weeks. (Copy of proposed plan will be submitted separately). 


Layoff Allowance shall be based on (the greater of) the employee's 
Seniority or his Company Service Credit. 


APPENDIX D 


NON-OCCUPATIONAL DISABILITY PLAN FOR HOURLY EMPLOYEES 


41.- TABLE I and TABLE I of Appendix D will be deleted and replaced 
by the following terms: 


Non-Occupational disability benefits will be equal to 100% of 
the employee’s regular earnings. Benefits will be paid for a 
period of 52 weeks. 


APPENDIX E 


AMOUNT OF PAYMENT 


42.- (1) Payment for occupational disability shall be equal to 100% of 


the employee's regular earnings. 
(2) Benefits will be paid for a period of 52 weeks per disability. 


Occupational disability will in no case cause an employee to be dis- 
qualified for employment unless such disability is determined to be 


Total and Permanent by the State Compensation Commissioner. 


APPENDIX F 


ALLOWANCE IN CASE OF DEATH IN 
EMPLOYEE'S IMMEDIATE FAMILY 
Eligibility for benefits to include the death of: 
Half Brother - Half Sister 
Son-in-law - Daughter-in-law 
APPENDIX H 
VACATION PLAN 
A. Vacation Schedule 


In the calculation for vacation eligibility, company service or the 
employee's seniority will be used, whichever is greater. The va- 
cation schedule in Appendix H will be modified to agree with that 


of Article IV (Vacations) from page seven (7) of these proposals. 
B. Vacation Pay | 


Vacation pay will be calculated at the greater of: straight-time 
hours divided into the W-2 earnings for the previous year or 


torty (40) hours at the employee's regular earnings. 


C. Vacation Season 


The Company shall hire a sufficient number of employees as needed 
to guarantee employees their choice of vacation period or periods. 
Forcing of vacations will occur only in event of curtailed operations 
and then only by mutual agreement of the parties in order to pre- 


vent the layoff of Bargaining Unit employees. 


A system for placing in writing the preferences, etc. of employees 
will be established with a copy to be submitted to the Company and 


one copy to be retained by the employee. 
APPENDIX I 
Paragraph I 


(1) add'sentence, "This sub-group seniority will in no event 
exceed an amount which could have been retained after 


the inception of the Motor Pool in the Traffic Group. 


APPENDIX J 


OVERTIME PROCEDURES 


TRAFFIC DEPARTMENT 


Add a new paragraph to state, "If no one in 5. above works over- 
time, the low qualified man in 3-E above shall be offered the 


overtime. 
(See also, proposal numbered 14., page five (5), these proposals) 
OTHER- 


All agreements reached by the parties during the 1964-66 contract 
term and considered as contract or agreement supplements shall 
be taken into consideration by the parties for the purpose of incor- 


poration into the work agreement where applicable and agreed upon. 
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_- The current Company attempt to institute and enforce a unilaterally 


approved and administered Garnishment Program shall be aban- 
doned and such unilateral actions by the Company shall not be bind- 


ing on the Bargaining Unit employees. 


The current Company attempt to institute and enforce a unilaterally 
approved and administered "Long-Term Absentee Control Program" 
shall be abandoned and such unilateral actions by the: Company shall 
not now, or in the future, be binding on the Bargaining Unit employees. 


Clarification is to be obtained on present contract language in dis- 
pute between the parties (meaning and application) and suitable writ- ; 
ten language incorporated in the agreement to prevent future disputes. 
Examples to be submitted by the Committee for the Union. 


THE FOREGOING LISTED PROPOSALS ARE INTENDED TO 
REPRESENT THE UNION'S BASIC DEMANDS IN THE 1966 
CONTRACT NEGOTIATIONS BETWEEN THE UNION AND 

THE COMPANY AND ARE SUBMITTED AS SUCH ONLY. IT 
MUST BE FULLY UNDERSTOOD THAT SUCH SUBMISSION 

IS IN NO MANNER TO OBLIGATE THE UNION FURTHER 

NOR SHALL IT IN ANY MANNER RESTRICT THE UNION 
FROM SUBMITTING OTHER PROPOSALS, ALTERNATE OR 
COUNTER PROPOSALS. THE UNION RESERVES ALL RIGHTS. 


Respectfully submitted, 


/s’ J.S. Jones, Business Agent & 
Chairman, Union Negotiation Committee 
Local 3-89 
OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, AFL-CIO, CLC, 
Boomer, West Virginia | 


_ John L. Frank, International Representative 
.C. D. Summers, President, Local 3-89 

_ J. R. Killingsworth, Committee Member 

. O. McCoy, Committee Member 


.O. T. Sizemore, Committee Member 


GENERAL COUNSEL'S EXHIBIT NO. 5 


OUTLINE OF COMPANY'S FINAL POSITION MADE JUNE 29, 1966 


ARTICLE V, SECTION 1 


We agree to add a sentence specifying that employees will not be 
removed from the seniority list until they are terminated from the pay- 


roll. 
ARTICLE VII, SECTION 2 


We agree to add a sentence providing that the Business Agent of 
the Union will be promptly notified in writing of any employee terminated 
under the provisions of this Section. 


APPENDIX F 


We agree to add half-brother, half-sister, son-in-law, and daughter - 


in-law to the definition of immediate member of family. 


MISCELLANEOUS CONCESSIONS 


1) grant the adj entin group seniority reqijested by the t- 
tee i e third meeting on May 24, 1966. 

2) To continue the Joint Safety Advisory Committee for the duration of 
the Agreement and confirm same by letter. 


ARTICLE IV 


Modify this Article to incorporate increased number of weeks of va- 
cation eligibility in accordance with Company Service Credit rules as pre- 


viously explained. 
APPENDIX H 


Modify Appendix H to incorporate all improvements previously ex- 
plained to the Union with respect to the Vacation Plan. 


ARTICLE III, SECTION 3(a) 


peat tans Mihaela tant t ait 
Reword first sentence to provide for ninth holiday beginning in 


1966, such holiday to be decided by mutual agreement by August 2, 1966. 


PENSION, INSURANCE, HOSPITAL-SURGICAL-MEDICAL PLAN 
AGREEMENT 


1) Modify provisions of Pension Plan to incorporate all \nphonenieute 


previously explained to the Union. 


2) Provide booklet which includes options for early retirees, meeting 
the eligibility requirements, to carry full life insurance (death bene- 
fits only) until they reach age 65 by paying one-half of premium. 


Cover by letter of intent the right of early retirees to carry the 
full coverage of their hospital, surgical and special medical in- 
surance until age 65 by paying full group premium, as long as 


current carrier continues to write policy presently provided. 


4) In Part IV - General, paragraph 2, change dates of 1962 to 1966 
and 1967 to 1971. 


APPENDIX A, SECTION 1 


ES 


To increase the present hourly wage rates effective July 2, 1966 
as follows: 


Current Payroll Rate 


$2.49 thru 2.79 9 cents per hour. 
2.80 thru 2.83 10 cents per hour. 
2.84 thru 3.07 11 cents per hour. 
3.08 thru 3.28 12 cents per hour. 
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To increase the hourly wage rates effective July 2, 1967 as follows: 


$2.58 thru 2.89 by 6 cents per hour. 
2.90 thru 2.94 by 7 cents per hour. 
2.95 thru 3.19 by 8 cents per hour. 
3.20 thru 3.40 by 9 cents per hour. 


ARTICLE XII 


Change 1966 to 1968. 


Modify other language in the Agreement to reflect date as previously 
specified in this written offer and change name of the Division from Metals 


Division to Mining and Metals Division. 


This final offer is made to the Union's Negotiating Committee asa 
complete package to settle all issues raised during the course of the nego- 
tiations. 


Alloy WVa 
6-29-66 


GENERAL COUNSEL'S EXHIBIT NO. 6 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY, WEST VIRGINIA 25002 


UNION 
CARBIDE 


- June 29, 1966 


Dear Fellow Employee: 


As you are aware through correspondence by the Company and the Union, you recog- 
nized even before negotiations began that because of the 1UD* program, our negotiations 
would be difficult. Throughout there have been strong indications that your committee 
was not interested in reaching an agreement. This undoubtedly reflects |UD influence. 
Despite this, the Company has felt and continues to feel that the employees of this plant 
should have an opportunity to continue our normal working relationships and that the 
Company should do its best to bring about an equitable settlement. 


With this in mind, and despite our disappointments with the almost complete lack of 
progress of these negotiations, we made your Union committee an offer this morning to 
settle all contract issues. The offer is as follows: 


A wage increase ranging from 9 to 12 cents per hour. 
A ninth holiday to be effective in 1966. 
The’ improved Vacation Plan tobe effective in 1966. 
The improved Pension and Group Insurance Plans to be effective’ 
immediately and to continue in effect until 1971. 
A number of other contract changes which were proposed by the 
Union. 
In the second year, a precommitted wage increase of 6 to 9 cents 
per hour. 

7. A termination date for the new contract of July 2, 1968. 


This offer is very fair and equitable when compared with other settlements. We believe 
that you will agree. 


We do not agree with the |UD program supported by your Local officers If the offer 
which we made the Union committee is not acceptable to them to recommend to you for 
ratification in a meeting to be held not later than July 5, then the Company feels that it 
must take such actions as are necessary to protect its future business. Because of this, we 
have advised the Union that in the absence of an agreement it will be necessary for us to be- 
gin an orderly shutdown of the plant late in the afternoon of July 1. 
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We regret that the Union has made it necessary for the Company to take this position. 
We are fully aware of your keen interest in this situation and hope you will make your wishes 


known to the Union. 


Very truly yours, 
/s/ E. F. Boyle 


Manager 


The Industrial Union Department is a combination of International Unions whose 
program is to take bargaining away from the local plants and to bargain on a multi- 
plant basis. 
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GENERAL COUNSEL'S EXHIBIT NO. 7 


Phone 779-8121 


LOCAL 3-89 | 
OIL, CHEMICAL and ATOMIC WORKERS INTERNATIONAL UNION 


A.F.L. - CLO. - C.L.C. 
BOOMER, WEST VIRGINIA 


July 1, 1966 
Unton Carbide Corporation 
Mining and Metals Division 
Alloy Works 

Alloy, West Virginia 25002 


ATTENTION: PLANT MANAGER AND/OR REPRESENTATIVE 


Dear Sir: | 
Please be advised that Local 3-89, OIL, CHEMICAL AND ATOMIC WOR KERS INTERNA- 
TIONAL UNION, AFL-CIO, CLC, at a Special Membership Meeting held June 30, 1966, 
in regards to the Company’s last and final offer took the following action: — 
(1) The Company's so-called final proposal of June 29 is unaccept- 
able, and this Local Union turns it down, and 


(2) The Negotiating Committee is instructed to inform the Company; 
that the Union is prepared to continue Negotiations and to con- | 
tinue working under an extension of the existing Agreement sub-' 
ject to the right of either party to terminate the extension by 
forty-eight (48) hours written notice to the other party. 


Sincerely, 

(SEAL) 
/s/_ C.D. Summers, President 
CDS:jaj | 
cc: National Labor Relations Board 

Federal Mediation and Conciliation Service 

W. Va. State Department of Labor 

A. F. Grospiron, President, OCAW International Union 

E. D. Swisher, Vice-President, OCAW International Union 

John R. Tadlock, General Counsel, OCAW International Union 

B. C. Emrick, Director, Dist. No. 3, OCAW International Union 

J. L. Frank, Representative, OCAW International Union 

industrial Union Department, AFL-CIO, CLC, ATTENTION 

Mr. Stephen J. Harris, Ass’t Director, Collective Bargaining Division 

File, Local 3-89 


GENERAL COUNSEL'S EXHIBIT NO. 8 


STATEMENT OF J. N. MILES, JUNE 29, 1966: 


“This is a complete and final package, to settle all issues raised during the course of the 
Negotiations. !t is not to be juggled, would not pull out anything or put in something 
else. 


“Unless this Committee agrees by Friday, at 4:00 P.M., July 1, 1966, to this offer and 
will recommend it to their Membership at a ratification meeting scheduled no later than 
Tuesday, July 5, 1966, we will start to shut down the plant at 4:00 P.M., Friday, July 1, 
1966, and will complete the shutdown by 12:01 A.M., Saturday, July 2. 


“We expect your full cooperation with us in the protection of our equipment and facili- 
ties. 

“We are just as much aware of the |. U. D. Program, by what we have heard and by what 
we have read, as you are. We do not intend to be in the position of trying to operate this 
plant under conditions as we understand them to be. As | said, we are aware of the |. U. D. 
Program, and it does not make sense to continue operations on this basis without a work 
agreement.” 


Statement by: J. N. Miles, Superintendent 
Industrial Relations 
Mining and Metals Div., U.C.C. 
Alloy, West Virginia 
June 29, 1966 
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GENERAL COUNSEL'S EXHIBIT 9 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY, WEST VIRGINIA 


Alloy, West Virginia 
July 6, 1966 


The telephone tape recording arrangements we have here at the Plant to 
give you the latest developments and information appear to be getting so 
popular that we are afraid many of you are unable to hear the messages 
when you dial in. Therefore, to be sure that all of you are getting these 
messages we will mail you transcripts of what is said on the tapes each 
time the messages are changed. Incidentally, the number to dial is 779- 
8712. 

Recorded Saturday, July 2, 1966 


"This is Ed Boyle speaking. A meeting between the Company and the 
Union negotiating committee has been scheduled for 1:30 Tuesday after- 
noon, July 5th. The meeting was requested by Commissioner Howard 
Steele of the Federal Mediation and Conciliation Service. 


"This will be the first meeting since last Wednesday when the Company 
made its final offer to the Union Committee in order to settle all con- 
tract issues. | 
"It could be and should be a very important meeting. 
"Let me urge all members of the Bargaining Unit at the Alloy Plant to get 
in touch with your Union Negotiating Committee and let the Committee 
know how you feel about the Company's final offer. 
"Remember, the principal points of the offer: 
1. A wage increase ranging from 9 to 12 cents per hour, 
A ninth holiday to be effective in 1966. ! 


2 
3. The improved Vacation Plan to be effective in 1966. 
4 


The improved Pension and Group Insurance Plans to be 


effective immediately and to continue in effect until 1971. 
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A number of other contract changes which were proposed by 
by the Union. 
In the second year, a precommitted wage increase of 6 to 
9 cents per hour. 
7. A termination date for the new contract of July 2, 1968. 
"This is not only a'fair and reasonable offer, it is the best offer that has 
been made in the Valley this year. 
"Between now and 1:30 on Tuesday afternoon, get in touch with the Union 
Committee so that it can represent you — and not the IUD — at the meet- 
ing.” 
Recorded Tuesday, July 5, 1966 


“This is Ed Boyle speaking. The Company and Union committee met 

this afternoon at 1:45 p.m. at the request of Commissioner Howard 

Steele of the Federal Mediation and Counciliation Service. The Company 
confirmed its previous position. You will recall the terms of the Company's 
offer were a 9-12 cent wage increase effective in 1966; a 6-9 cent wage 
increase effective July 2, 1967; improved Pension and Insurance Plan; 
improved Vacation Plan; agreement with several contract changes pro- 
posed by the Union; a contract termination date of July 2, 1968. 

"The Union committee made no proposal for settlement and broke off 

the meeting after ten minutes, 

"Why does the Union continue to refuse this fair and equitable settlement? 
"There is only one reason. They are under the control of the IUD. 

"Are they expressing your feelings and desires when they reject the 
Company's proposal? If not, make yourself heard. Let the Union com- 


mittee know what you want." 


Recorded Wednesday, July 6, 1966 
"This is Ed Boyle speaking. I want you toknow that efforts have been made 


to distribute, as promptly as possible, the pay checks for work performed 
during the last pay period prior to the shutdown. That would be the period 
ending Sunday, July 3. Therefore, these pay checks will be distributed 


tomorrow, Thursday, July 7, instead of on Friday, the normal pay day. 


The distribution of the checks will begin at 12:30 p.m. at the pay station 
on Route 60. 


"I believe you will be interested in knowing in advance a will be said 


in a note accompanying the pay checks. Here is what the note will say: 
"Herewith is your last pay check. Under present arrange- 
ments, your Group Life Insurance and your Hospital & Sur- 
gical, and Special Medical benefits will be continued in ef- 
fect provided your regular premium payments are made. 


You may make your regular payments to the Head of the 
Payroll Division. 


‘If you are unable to make your regular payments, any pay- 
ments on which you are behind when you return to work 
will be covered by payroll deductions at twice the regular 


amount until such time as your back payments are made 
up in full. 


‘The company reserves the right to change these condi- 
tions at a later date." 


"Let me repeat: Distribution of your last pay checks will gern at 
12:30 p.m., tomorrow, Thursday, July 7, at the pay station on Route 60." 
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GENERAL COUNSEL'S EXHIBIT NO. 10 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 


ALLOY WEST VIRGINIA 25002 


UNION 
CARBIDE 


July 8, 1966 
Dear Fellow Employee: 


In my letter of June 29, | summarized for you the highlights of a proposal made that 
morning to the Union Committee — a proposal to which the Union has made no counter- 
proposal or given you a chance to vote on. | would like to expand a little on three of the 
items in this proposal — 

1. The Pension and Group Insurance Plan Improvements: 

Are you aware of the fact that over 87 percent of all Union Carbide employees are 

now covered by this Plan - that over 76 per cent of all hourly employees are covered, 

and that over 67 per cent of all organized hourly employees are covered by these im- 

provements in contracts running for the usual 5-year period. Fifteen Unions at other 

Carbide locations - ICWU, IAM, IUOE, UE, UAW, UMW District 50, Teamsters, 

Transport Workers, Glass Workers, Chemicals and Crafts, Metal Trades Council, two 

Guard Unions, Steelworkers and your own Union, OCAW, have signed a total of 57 

such agreements. OCAW has signed eight such agreements; two of these in 1966 and 

one of them after the Local had taken the “IUD Pledge.” Has your Union given you 
this information - let you know that you are among the 12+ per cent of the Union 

Carbide employees who do not have the improved Pension Plan? 


Wages and Vacations: 

* A little more detail to help you understand what these are worth to you. 
Wage rates now run from $2 49 to $3 28 and would be increased immediately 
from 9 to 12¢ per hour, or from $2.58 to $3.40. Nearly all Alloy em 
ployees would get one additional week of vacation, and many would get 
two more weeks. For instance, at the $2.66 rate, one week of vacation 
is worth about $106 00 or five cents per hour, and for the $3.40 rate, it 
is worth $ 136.00 or 65 cents per hour For the S 266 rate, two 
more weeks of vacation are worth $212.00 or about 10 cents per hour, 
for the $3.40 rate $272.00 or about 13 cents per hour. Add the wage 
increase and the vacation value together, and it represents increases of 
from 14 to 25 cents per hour. Then add on the value of a ninth holiday! 
Chinche? Unacceptable? Has your Union given you this information? 
Why weren’t you given a chance to say how you felt about this proposal - 
these increases — by a secret vote? 


&3 
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You recall that our contract which expired in 1964 required that you have an oppor- 
tunity to vote by secret ballot to accept the Company’s offer or to strike. The Union in- 
sisted that this provision be eliminated. Were they getting ready for 1966, when IUD could 

“call the shots” without any vote by the Local members? Your Local Union Committee - 
“coordinated” by [UD - has denied you a chance to have these improvements - increases 
worth more than 15 to 26 cents per hour among other things - and an opportunity to 
vote to accept or reject them. Power for !UD and Union officers and multi-plant bargain- 
ing - or local bargaining with a chance to decide on what's best for you — what do you 
want? The decision is yours, and collectively you should tell your Committee. How long 
will you continue to lose 20 to 30 dollars a day and these improvements. It’s up to you. 

| 
Very truly yours, 


/s/ E. J. Boyle 


Manager 
EJBoyle:jea 


{March 7, 1966] RESPONDENT'S EXHIBIT NO. 1 


Memorandum to: All Union Carbide-1UD Committee Delegates 


From: Stephen J. Harris 
Assistant Director - Collective Bargaining Section 


The special emergency meeting of Union Carbide delegates was held on Friday, 
February 25, 1966 at the AFL-CIO building in Washington. Without a doubt this was 
the most productive meeting which the group has ever held. Representatives were pres- 
ent from five or six plants that had never been represented at previous meetings. 


The major purpose of the meeting was to prepare for 1966 coordinated bargaining 
spear-headed by the Metals Divisions Locals, but with participation of the Locals in the 
other Divisions whose contracts expire this year. A second purpose was to get a consen- 
sus as to whether Locals desired national bargaining on Pension and Insurance in 1967 
or whether these Locals with 1967 Pension and Insurance expiration dates were willing 
to give up that effort and accept the changes in the Company's Vacation Plan which it 
was offering. The unanimous decision of the group was to turn down these Vacation 
changes if they are tied to the acceptance of the 1965 Pension and Insurance changes 
which the Company offered which also extend those agreements for an additional five 
years. 


Enclosed is a Resolution which should be voted on by each of the Union Carbide 
Local Unions. After your Local has accepted it, please sign one copy and return it to 
me. itis important that those Local Unions whose contracts do not expire during 1966 
accept this bargaining program because the Company is notorious for entering into early 
bargaining with some Locals in an attempt to set a pattern which other Locals have diffi- 
culty surpassing 


One of the major items which will be included in the 1966 coordinated bargaining 
program will be that of improving the Vacation Plan. Obviously, this will have to be 
done without changing the Pension and Insurance plans and their expiration dates. Some 
Locals, whose contracts do not expire in 1966, may want to follow the approach which 
two OCAW- Indiana Locals are following. Namely, filing unfair labor practice charges 
against the Company. The Locals claim that since 1955 the Company has always offered 
to their members whatever Vacation changes it gave to its salaried personnel. Any Local 
which desires to file such charges should contact management, requesting that these 
changes be made immediately (of course, you should not permit any change in the Pen- 
sion and Insurance pian at the same time). If the Local is turned down, it can then file 
unfair labor practice charges against the Company. These charges must be filed within 
six months after December 28, 1965 (which is apparently the date on which the Com- 
pany gave the Vacation changes to the salaried force). Any Local which files charges 
against the Company should notify this office at once and then let us know what de- 
velops in the case. The {UD lawyers do not feel that these unfair labor practice charges 


will hurt our attempt for national bargainin 
yet sent copies of their contract, Pension an 
4 at once. This will permit us to 
rt surance reopeners in the year 196 


Local Unions will be involved in 1 


mi Expiration 
- Date Location 
5 January 17 Tonawanda 
March 17 Buffalo 
“ April 1 Elizabeth 
in May 10 Birmingham 
. June 2 Ottawa, Illinois 
June 17 Essington 
July 1 Essington 
| July 2 Boomer, W. Va. 
° July 12 Detroit 
i July 13 Ashtabula 
July 26 Duluth 
iS August 1 Niagara Falls 
August 15 Portland, Ore. 
.. August 27 Marietta 
August 27 Marietta 
August 31 Sistersville 
September 28 Youngstown 
September 29 Kokomo 
it September 30 Speedway 
_ October 1 E. Chicago 
October 28 Fostoria 
| Within the next month, we will call 


each of the 1966 co 
tional demands and work out mec! 
is still in negotiations. The Company 
hour average; a 9th holiday; the salari 
tract. Coordination wi 
will be negotiating its first contract 
Steelworkers to determine when th 
expire. We are looking forwa 
h can be made with Union Carbide. 


year of the con 
ginia. This Local 
checking with the 
by Local 5987 is due to 
that a major breakthroug} 


ordinating Locals an 
hanisms for coo! 
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7. According to our 
966 coordinated bargaining: 


g next year. All Local 


Union 


OCAW 


USA 
OCAW 
USA 
OCAW-3-639 
OCAW-3-470 
ICWU 
OCAW 
USA 
OCAW 
OCAW 
IUE 


\l also include the new 1A 


Unions which have not 
d Insurance plans to this office should do so 
determine what contracts have strikeable Pension and In- 


best information, the following 


Linde 
Linde 
Linde 
Linde 
Plastics 

Linde 

Linde 

Metals 
Fibreboard 
Metals 
Linde 

Metals 

Metals 
Metals 
Power Station 
Silicones 
Linde 
Linde 
Linde; 
Linde | 
Carbon Products 


a Steering Committee meeting of representatives of 
d Internationals. At that meeting we will set up na- 
rdinated bargaining. The Tonawanda Local 
has offered a 5¢ to 10¢ an hour wage increase, 7¢ per 


‘acation changes; and a wage reopener in the second 
M unit at Institute, West Vir- 


this Spring and Summer. The IUD is 
e Metals contract in Quebec negotiated 
rd to the 1966 negotiations. We hope 


RESPONDENT'S EXHIBIT NO. 2 


RESOLUTION 


UCC-!UD Committee Collective Bargaining Resolution 


This is to certify that Local __ of the bya 
majority vote of its membership does hereby declare: International Union 


1. The Local Union, whose contract expires in 1966, will participate in coordi- 
nated bargaining with the Company. This will include those Local Unions 
which have currently not settled their new contract although their old agree- 
ments have expired, plus those Local Unions whose contract expires after 
this date in the year 1966. 


Those Unions which have wage reopeners in 1966 will participate in coordi- 
nated bargaining together with those Local Unions whose contracts expire 

in 1966. 

Each Local Union participating in 1966 coordinated bargaining will consult 

the 1UD-Union Carbide Steering Committee, and consider its views and advice 
before accepting any final Company proposal. 


Those Local Unions whose contracts do not expire or provide for a reopener 
during 1966 will not enter into early bargaining with the Company prior to 
the time that a pattern settlement is reached. 


Those Local Unions whose Pension and Insurance agreements expire in the 
year 1967 will not accept any changes in those plans until changes are nego- 
tiated in 1967. 


This program is adopted on date of 1966 by Local 


of the 
Int. Union. 


Union Seat President 
Address __ Telephone 


Secretary 
Address Telephone 
This program is adopted on date of 1966 by Local 


of the 
Int. Union. 


Union Seal : President 
Address Telephone 


Secretary 
Address Telephone 


RESPONDENT'S EXHIBIT 3 


LOCAL 3-89, 
OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, AFL-CIO,CLC 
BOOMER, W. VA. 


TO: THE MEMBERSHIP OF LOCAL 3-89 
FROM: THE NEGOTIATION COMMITTEE, LOCAL 3-89 
RE: SPECIAL MEMBERSHIP MEETING 
| 
A SPECIAL MEETING OF THE MEMBERSHIP OF LOCAL 3-89 WILL 


DATE: THURSDAY, JUNE 30, 1966 

TIME: 7:00 P. M. 

PLACE: FALLS VIEW SCHOOL GYMNASIUM, FALLS 
VIEW, W. VA. 

PURPOSE: TO BRING THE MEMBERSHIP UP TO DATE ON 
THE CURRENT CONTRACT NEGOTIATIONS, AND 
TO TAKE ANY ACTION NECESSARY THERE TO* 


OF SPECIAL INTEREST AND IMPORTANCE: THE FOLLOWING PER- 
SONNEL WILL BE PRESENT: 


ELWOOD D. SWISHER, VICE-PRESIDENT, 0.c. A.W.LU. 


STEPHEN J. HARRIS, ASS'T DIRECTOR, COLLECTIVE- 
BARGAINING SECTION, INDUSTRIAL UNION DEPARTMENT, 
AFL-CIO IUD COMMITTEE DELEGATES 


* YOUR COMMITTEE RESPECTFULLY REQUESTS YOUR ATTENDANCE 
AND SUPPORT! 


RESPONDENT'S EXHIBIT 4 


{COPIED FROM UNION BULLETIN BOARD JUNE 30, 1966 — No date 
appeared on Notice.) 


TO THE MEMBERSHIP OF LOCAL 3-89 RE: SPECIAL NOTICE 


A continuation of the strike vote will be held at the Local Union Hall, Falls 
View, on Friday, July 1, 1966, to allow members to participate. 


Polls will be open from 7:00 a.m. to 6:00 p.m. 


FOR LOCAL 3-89 


(s) J. S. Jones 
J. S. Jones, Business Agent 


Copied by jea 
6-30-66 
Alloy WVA 


RESPONDENT'S EXHIBIT NO. 5 


Basic Labor Contract Pension and Insurance Agreements 


2 8/15/'47 to 8/15/'49 12/18/'50 to 1/1/'56 5 
(1/1/51) 
1 Extended to 8/15/'50 (Actual Life 2-1/2 years) 


1 Extended to 7/1/'51 1.0-1.1. Soc. Sec. Offset Reduced 
2/6 Extended to 7/1/'53 


2 7/1/'53 to 7/2/"55 7/1/'53 to 7/1/'58 5 | 
(Actual Life 3-1/2 years) 
6/27/'55 to 7/2/'57 1/15/'57 to 7/1/'62 5-1/2 
60/30 62/10 S.S.0. 


3 7/2/'57 to 7/2/'60 
7/2/'62 to 7/2/'62 


7/2/'62 to 7/2/'64 1/2/'62 to 7/1/67 5 
(Life - 4 years and continuing) 


7/2/'64 to 7/2/'66 
62/10NAR. SS-AR (60/30-62/10) 
ssDe55~ 
Ins to 65 


: Company has right to modify thru negotiations or terminate after 
1-1-'52 


= Company has right to propose bargaining 


RESPONDENT'S EXHIBIT NO. 7 


Phone 779-8121 


LOCAL 3-89 


Oil, Chemical and Atomic Workers International Union 
AF.L. — C.1.0. — C.L.C. 
Boomer, West Virginia 


January 6, 1966 


Mr. J. N. Miles, Superintendent 
Industrial Relations 

Mining and Metals Division, U. C. C. 
Alloy, West Virginia 


Dear Sir: 


As instructed by the Membership of Local 3-89, Oil, 
Chemical and Atomic Workers International Union, AF L-ClO, 
CLC, Boomer, West Virginia, the General Grievance Committee 
of Local 3-89 requests a meeting with representatives of the 
Alloy Works of the Metals Division of Union Carbide Corpora- 
tion, Alloy, W. Va. to discuss the possibility of revising the Vaca- 
tion Plan contained in our agreement dated July 2, 1964. 


in the above | refer you, specifically, to ARTICLE IV — 
VACATIONS and APPENDIX H, VACATION PLAN, part A. 
Vacation Schedule. 


Sincerely, 
Is/ J. S. Jones 


J. S. Jones, Business Agent & 
Chairman, General Grievance 
Committee 


cc: John Frank 
Committee Members 
Recording Secretary, Local 3-89 
Files 


RESPONDENT'S EXHIBIT NO. 8 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY, WEST VIRGINIA 


January 7, 1966 


Mr. J. S. Jones, Business Agent 
Local 3-89, OCAW, AFL-CIO 
Box 188 

Gauley Bridge, W. Va. 


Dear Mr. Jones: 


In your letter dated January 6, 1966, the Union stated 
that it wanted to discuss with the Company the possibility of re- 
vising the Vacation Plan applicable to employees in the bargaining 
unit. This reply concerns the Company's willingness to enter into 
such discussions, subject to the following understanding. Regardless 
of what either party introduces during the course of the discussions, 
neither party shall have waived its rights and obligations under any 
agreement between the Company and the Union, and all terms and 
provisions of all such agreements shall continue in effect except as 
the parties mutually agree to amend them. 


Very truly yours, 


Original signed by J. N. Miles 


Superintendent 
Industrial Relations 


JNMiles:jea 


cc: Committee 
JFranks 


be: CEB:EJB:ELE:JFG:WCT 


RESPONDENT'S EXHIBIT NO. 9 
Phone 779-S121 


LOCAL 3-89 


Oil, Chemical and Atomic Workers International Union 
A.F.L. — C.1.0. — C.L.C. 
Boomer, West Virginia 


April 29, 1966 
CERTIFIED — RETURN RECEIPT REQUESTED 


CERTFiEV ~ HEIeee nee 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY. 

WEST VIRGINIA 25002 


ATTENTION: MR JN. MILES. SUPERINTENDENT 
INDUSTRIAL RELATIONS 


SIRS: 


Pursuant to Article XII of the current collective bargaining 
agreement between the Alloy Works of the Metals Division of Union 
Carbide Corporation and Loca! 3-89 of the Oil, Chemical and Atomic 
Workers International Union, AFL-CIO , CLC, and the provisions of 
the Labor-Management Relations Act of 1947, as amended, you are 
hereby notified that the Union desires termination of said agreement 
as provided for above 


We now offer to meet with you ata mutually agreeable date 
for the purpose of negotiating a new contract or modifying the present 
agreement 


Pursuant to Section 8 (d) (3) of the Act, copies of this notice 
are being served upon the Federal Mediation and Conciliation Service 
and the appropriate State Agency for the purpose of advising them of 
this dispute and of the fact that no agreement has been reached. 


Sincerely yours, 
SEAL Local 3-89, 0.C. A.W. |. U. AFL-Cl0, CLC 


By: /s/_J_S. Jones 
/s/_ Kh McCarraher JS. Jones, Business Agent 
H_McCarraher, Fin-Secertary (as ordered by the Membership) 


cc: Federal Mediation & Conciliation Service 
State Labor Relations Board 
District Director, OCAWIU 
International Representative, OCAWIU 
Industrial Unions Dept., AF L-Cl10, CLC 
Local Union No. 3-89, OCAWIU 
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ACKNOWLEDGMEN 
LMR Form 6265 


DATE: May 2, 1966 
DATE OF NOTICE TO WEST VIRGINIA DEPARTMENT OF LABOR: 41 29, 1966 


CONTRACT EXPIRATION DATE:___12:01 A.M. 7-2-66 


1. (a) Name of Employer:_Union Carbide Corp. Metals Division Phorie.No. 779-2161 
| 


Address of establishment effected: Alloy, West Virginia 


(b) Employer Official to commmnicate with: J. H. Miles, Sup't Rel Phone No. 779-2161 


Address: All West Virginia 


International Union:__Otl, Chemical & Atomic Workers Local No. 3-89 
Affiliated with: AFL-CIO Independent Phone No. 779-8121 


Address of Local Union: P. 0. Box 274, Boomer, West Virginia 25031 


Union Official to communicate with: J. 8. Jones Phone No. __ 779-8121 or 
' 779-9367 


Address: Charlton Heights, West Virginia 


Name of Official filing this notice: _J. 8. Jones Title Business Agent 


Address: Charlton Heights, West Virginia Phone No. _ 779-8121 or 
| 779-9367 —~C~*S 


Check on whose behalf this notice is filed: Union__& Employer. 


hr 


Vetsflene, 
Signature: CLEA Khe 


The commissioner or his designated representatives may investigate ‘and mediate labor disputes 
between an employer and an employee group or union whether or not a collective bargaining agree- 
ment exists between such parties providing both parties to such dispute /request in writing such 
intervention or provided the commissioner offers such service to both parties and both parties to 
the dispute agree in writing to the investigation or mediation. The commissioner may arbitrate 
such disputes or arrange for the selection of boards of arbitration on such terms as all of the 
parties to such dispute may agree upon. This is an attempt on the part of the Labor Commissioner 
to offer the services of the West Virginia Department of Labor as heretofore stated. Records of 
the department relating to labor disputes shall be confidential. 


NATIONAL LABOR RELATIONS BOARD 
petatein tick Ageennes 
(Attach copies of any statement you wish to make to t tation. exwisit note /0 


ge Identified _ +" 
Received _— 


RESPONDENT'S EXHIBIT NO. 11 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY, WEST VIRGINIA 


May 4, 1966 


Mr. J. S. Jones, Business Agent 
Loca! 3-89, AFL-CIO 

Box 188 

Gauley Bridge, W. Va. 


Dear Mr. Jones: 


This is to acknowledge receipt of your letter dated 
April 29, 1966, in which you indicate a desire to “terminate said 
agreement.”” We understand your letter to be notification under 
Article XH, Section 1, of the present agreement “that a discontinu- 
ance or modification” is desired. 


We are agreeable to meeting for negotiations and will con- 
fer with you promptly to set up an appropriate date for our first 
meeting. We, of course, reserve the right to introduce proposals in 
negotiations. 


Very truly yours, 


Original signed by J. N. Miles 


Superintendent 
Industrial Relations 


JNMiles:jea 


cc: Mr. B. Emrick, District Director OCAW 
Federal Mediation and Conciliation Service 
Parkersburg, W. Va. 
West Virginia Department of Labor 


be: EJB CEB JFG ELE WCT 


—_—_—_—_—_—— 


Phone 779-8121 


RESPONDENT'S EXHIBIT NO. 12 


LOCAL 3-89 


Oil, Chemical and Atomic Workers International Union 
A.F.L. — C.1.0. — C.L.C. 
Boomer, West Virginia 


May 13, 1966 


Mr. J. N. Miles, Superintendent 
Industrial Relations 

Mining and Metals Division, U. C. C. 
Alloy, West Virginia 25002 


Dear Sir: 


This will confirm our telephone conversation of May 12, at which 
time we caused to be in effect the first meeting of the parties for 

the current negotiations, as required under the terms of the work 
Agreement signed July “2, 1964, and at said meeting agreed upon 
the date of May 18, 1966, 1:30 p.m., as day and time for the sec- 
ond meeting of the parties for the purpose of negotiations. | 


Copies of this correspondence, as noted below, shall be considered 
proper notice of the above to all parties concerned. | 


Sincerely, 
/s/ J. S. Jones 
J. S. Jones, Business Agent 
cc: Mr. John L. Frank, International Representative, OCAWIU 


Committee Members, Local 3-89—OCAWIU 
File 


RESPONDENT'S EXHIBIT NO. 13 


Union Carbide Corporation 
Mining and Metals Division 
Alloy, West Virginia 25002 


May 27, 1966 


Federal Mediation and 
Conciliation Service 

ParkersOurg 

West Virginia 


Gentiemen 


This is to notify you that a dispute exists between Union 
Carbide Corporation, Mining and Metals Division, Alloy Works, and 
Local 3-89 of the Oil, Chemical, and Atomic Workers—AF L-ClO— 
CLC, Boomer, West Virginia 


Negotiat.ons were properly opened under the existing 
agreement by letter from the Union dated April 29, 1966. The pres- 
ent agreement terminates at 12:01 am, July 2, 1966. 


As of this date, the parties have held four negotiations 
meetings and no agreement has been reached 


Please consider this your notification on the part of the 
Company as required under Section 8 (d)(3) of the Labor-Management 
Relations Act of 1947 as amended 


Very truly yours, 
Orginal signed by J. N. Miles 


Superintendent 
Industrial Relations 


JNMiles fea 
cc. West Virginia Department of Labor 


be. CEB.WCT ELE PBC JW'JFG 


RESPONDENT'S EXHIBIT 14 
eee 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY, WEST VIRGINIA 


May 13, 1966 


Mr. J. S. Jones, Business Agent 
Local 3-89, OCAW, AFL-CIO 
Box 188 

Gauley Bridge, W. Va. 


Dear Mr. Jones: 


This will acknowledge receipt of your letter dated May 15; 
1966 and will confirm the fact that our telephone conversation of 
May 12 is considered as our first meeting in the 1966 negotiations, 

This will further confirm that the second meeting is sched- 


uled for May 18, 1966, at 1:30 p.m. in the Conference Room at the 
plant. 


Very truly yours, 
Original signed by J. N. Miles 


Superintendent 
Industrial Relations 


JNMiles:jea 


cc: Committee 
J Franks 


RESPONDENT'S EXHIBIT 15 


CONSIDERATION OF UNION'S PROPOSAL PRESENTED 
ON MAY 18, 1966 WITH COMPANY'S REPLY 
TO THOSE PROPOSALS. 


The Union presented to the Company at the second meet- 
ing between the parties a formal typewritten list of 54 demands. These 
demands covered both economic and non-economic items. Appended to 
these proposals was a statement to the effect that the Union reserved 
the right to submit other proposals, counter- proposals, modify or with- 
draw at a later time. 

We have carefully examined the Union demands item by 
item as we understood the Union demands as explained by the Union at 
the meeting on May 24, 1966. The following constitutes the results of 
our study. We have also carefully reviewed the economic items as sub- 
mitted and they will be discussed separately when those considerations 
of the settlement are appropriate for discussion. 

To Union Proposal - 

#1 Addition of reference to moral and practical standards of 

Section 1, Articlel. 

Comment: Each party to a coliective bargaining agreement 
entered into in good faith has a moral obligation to live 
with 'the bargain made during negotiations. The addition 
of any word is not going to induce either party to assume 
an obligation of which it is incapable or reluctant to as- 
sume. The Company certainly expects to honor the agree- 
ment made during negotiations and expects the Union to 
do likewise. 

#2 Continuation of rights and practices not covered by the agree- 
ment, 

Comment We have always negotiated with the Union in 
good faith and we see no need at this late date to write 
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such blanket non- definitive language into what we believe 
is a clear, unambiguous agreement between the parties 
specifically outlining items agreed to over the past de- 
cades. Further, we are obligated by the Act to reduce 
to writing any conditions negotiated and agreed to by the 


parties. 
Negotiations and mutual agreement to change any. policy on 


operations. 

Comment: We do not agree. The Company must retain the 
right to change or modify, discontinue operations or add 
new operations from time to time to efficiently and ef- 
fectively meet changing customer demands and incorpo- 
rate technical improvements. | 

Full Union Shop. | 

Comment: It is our philosophy that our employees should 
have the right to a free choice between joining and not 
joining a Union. The Union has informed us that over 
97% of our employees have chosen freely to join the Union. 
This has not been a problem at this plant. | 

#5 and # 6 -- Economic items. 
#7 Shift Preference. 

Comment: The change required would be too restrictive and 
could seriously hinder the Company maintaining effecient, 
effective operations. This has not been a problem in the 
past and see no justification to a change of this type. 
Moreover, more than 70% of our employees are presently 
working the shift of their first choice. | 

#8, #9, and #10 -- Economic items. 
#11 Report-in Pay. 

Comment: We submit the following language as a substitute 
for Section 2(b) of Article III, which be believe will give 


the Union what they are demanding in this proposal: 
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“Section 2(b). An employee reporting for work at the start 
of his regularly scheduled shift, unless the Company has 


failed to exercise reasonable effort to notify him not to 


report at least 16 hours prior to the scheduled starting 


time shall be given work which is available in the event 
he is... . work being provided." 
=12 Overtime Procedure. 

Comment: We understand that the Union will submit a clari- 
fication for this demand at a later date. 

=12a Overtime Procedures. 

Comment: We do not agree, The Union demand as explained 
is so unrealistic as to make it impractical to work out 
a formula. 

#13 Revamp the Overtime Clause — "signing a card or book." 

Comment: This has long been the accepted method between 
the Company and the Union and has worked well in al- 
location of overtime. The present language which was 
proposed by the Union in a previous negotiation is clear 
and unambiguous, well-understood and well-accepted by 
the parties. We can see no problems requiring us to 
completely revamp this section, 

#14 Revamp Special Overtime Agreements in Appendix J to com- 

ply with Union demand #13, 

Comment: See Company comments on #13. 

#15 Foreseen Overtime. 

Comment: The Union explanation of this demand is that they 
are attempting to impose more restrictive rules thereby 
removing or restricting the Company ability to operate 
the plant in an efficient manner. The Company has not 
abused or been arbitrary in the exercise of its prerog- 
atives, consequentiy the Union has been unsuccessful 
through the grievance procedure and arbitration in gain- 


ing restrictions in the area, We will not agree to any 


#16, 17 and 18 — Economic 
#19 Mutual check of seniority records. 
Comment: Any employee may check his seniority records 
with Mr. Adcock in the Rates and Records Office or with 
his Department Foreman's office whenever | he has a 
question. If the Union has some specific cases in mind, 
we will be happy to have Mr. Adcock produce the records 


for joint scrutiny. 


#20 Correct mistakes in seniority and removal of employees from 


seniority list. 

Comment: I do not think the Union actually wants what they 
are asking for in the first part of this demand since the 
present language was put in the contract at the insistence 
of the Union in 1962 to avoid continual seniority overhauls 
during the term of the contract. In the second part of the 
demand, the Company will agree to leave people on the 
seniority list until they are terminated. The Company 
further agrees to change the individual's group senior- 
ity as discussed whereby group 3 seniority properly 
credited to him will be changed to reflect a credit to his 
Group 4 seniority in order to move these negotiations 
along toward a settlement. | 

#21 Restrictions on Shifting and Assigning. 

Comment: The Company does not agree to relinquish its 
right to temporary shifting and assigning. | | The deter- 
mination of manning requirements must remain a re- 
sponsibility of management for efficient and effective 
operation of the plant as required to meet customer de 
mands, operational changes and other problems. Shift- 
ing and assigning are clearly and unambiguously defined 
in the contract under Section 8, Article v. We received 


the impression that the thorough, productive discussion 
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concerning the definition of shifting and assigning 
cleared the air and that this is no longer an issue. 

#22 Layoff and Recall of Employees. 

Comment: We have conducted all layoffs and recalls in ac- 
cordance with the provisions of Article V, Section 12, 
which are clear and unambiguous, easily understood by 
all employees and lend themselves to an orderly pro- 
cedure. 

#23 Delete Section 7(c), 16 and 17 of Article V. 

Comment: These sections were jointly framed for the first 
time in the August 15, 1947 Agreement and were continued 
unchanged into the 1964 agreement, It was recognized by 
the parties that no road blocks should be placed in the way 
of opportunities for advancement for our employees and in 
keeping with our philosophy of promoting from within. We 
do not intend to make any changes in these Sections. 

#24 Company Services Credit accumulation and participation in all 
benefit plans by employees of full time leave for Union business. 
Comment: Company Service Credit is granted for time spent 

working for the Company on the Company payroll. Em- 
ployees on leave for full time Union service do not con- 
form to this. The Business Agent does accumulate 
Company Service Credit for the first three months of the 
original leave provided that he actually returns to Company 
employment. The present practice are extremely liberal 
and we do not intend to liberalize them further. 

The Company has handled excused absences on a 
consistent, unbiased manner since the beginning of oper- 


ations in West Virginia. This has posed no problem in 


the past and we see no compelling reason for requiring 


the Union to assist the Company in making these deter- 


minations. 


#25 -— Economic. 
#26 Extend the time limits for filing grievances. 

Comment: This has posed no problem in the past and we see 
no compelling reasonfor agreeing. The extension of 
time limits could very possibly lead to the filing of more 
grievances, regardless of their merit. 

#27 Notify the Union immediately in writing of removal of bargain- 


ing unit employees. 


Comment: We understand this demand to be a requirement — 


for the Company to notify the Union in wreting any time 
an employee is terminated on the 5-day absence in Section 
2 of Article VII. We agree to notify the Business 
Agent when an employee has been "considered a voluntary 
quit" under Article VIII, Section 2. | 

#28 Joint Company- Union Safety Committee. 

Comment: The Joint Safety Advisory Committee agreed to 
by letter of intent during the 1964 negotiations has on 
occasions proved to be of some value when the member- 
ship has remained fairly static. It has hampered the 
effectiveness of this committee when the Union has from 
time totime removed experienced members and substi- 
tuted new members. The Company is agreeable to main- 
taining the present arrangement. 

#29 Jointly negotiated Safety Rules. 

Comment: In the past we have been willing to listen to any 
suggestion and to discuss any problems that have arisen 
in this area. The provision outlined in #28 above clearly 
indicates the Company's intent. 


#30 — Economic 


#31 Delete Section 1 of Article XI. 

Comment: The no strike, no lockout clause in the contract 
provides for security and stability of employment and 
continuity of operations. The Company is not agreeable 
to removing it. This provision provides security and 
stability to both bargaining unit employees, management 
and customers. Surely we have reached a maturity in our 


relationship where the removal of such a provision could 


only serve to damage all concerned. 


#32 Change expiration date of Agreement to 12:01 a.m. August 

15, 1967. 

Comment: As we indicated during the meeting on the 24th, we 
are not inflexible on the current expiration date and are 
willing to disucss others when the appropriate time ar- 
rives, 

#33 Mutually negotiated written job descriptions. 

Comment: It is the Company's responsibility to direct the work- 
ing force and to determine job content. It is necessary that 
the Company retain this right in order to discharge its 
obligation to efficiently operate the plant and serve our 
customers, 

#34 and #35 — Economic 
#36 Jointly administer and correct tests. 

Comment: The Company is consistently and objectively ad- 
ministering its testing program. These tests and results 
are checked by George Ratcliff for accuracy and we have 
experienced no problems in this area. 


#37 ~ Economic 
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#38 Jointly administered and graded qualification examination for 


Apprentices, | 

Comment: The Company is consistently and objectively ad- 
ministering its testing program. These tests and re- 
sults are checked by George Ratcliff for accuracy and 
we have experienced no problems in this area, 

#39, #40, #41, #42, #43 — Economic | 

#44 Add half-brothers, half-sisters, son-in-law and daughter-in- 
law to list of relatives included in Appendix F. 

Comment: The Company is agreeable to adding half-brother 
and half- sister. | 
The present plan is extremely liberal. We do not agree 
to add sons- in-law and daughters- in- law. | 

#45, #46 — Economic ! 

#47 Vacation Season — Hire sufficient employees to guarantee 
employees their choice of vacation, discontinue prescheduling 
except by mutual agreement. | 
Comment: The current language of the contract imposes no 

restriction on the Company on prescheduling vacations. 
The fact that employees consistently refuse to submit 
vacation choices leaves the Company with no alternative 
but to preschedule vacations as the situation demands, 
Hiring enough people so that all employees can take their 
vacation at their choice of time is unrealistic. The de- 
mand of the Union is impractical and entirely unrealistic. 
We are, however, agreeable to try to reach an understand- 
ing on the submission of employees’ choice for vacation. 

#48 Limit subgroup seniority in Motor Pool. 

Comment: The present language in Paragraph 2 of Appendix 
I, Subgroup Seniority for Motor Pool was entered into in 
good faith by both parties through negotiations. The language 


is clear and unambiguous. To accede to the Union's de- 
mand would result in penalties to certain bargaining unit 
employees and would be inconsistent with subgroup sen- 
iority as applied in another department. 

Revamp Traffic Department Special Overtime Agreement. 

Comment: The revision of the Special Traffic Department 
Overtime Agreement ties in with the Union's #14 demand 
and we may or may not be able to work out some sort of 
agreement on this item. 

All agreements reached by the parties during the 1967-66 con- 

tract term incorporated into the new work agreement. 

Comment: The Union is to submit copies of any side agree- 
ments they wish incorporated into the main agreement. 
The Company of course reserves the right to accept or 


reject the continuance in the new contract. 


Cease and desist Company Garnishment Program. 


Comment: The Garnishment Program was designed to correct 
a problem that was also recognized by the Union. The 
plan is well understood by all employees and has reduced 
the number of garnishments to a deminimus amount from 
the original $40,000- level. 

Discontinue the Company’s program on long-term absentee 

control, 

Comment: The Long-term Absentee Control Program was 
designed to improve employee attendance at work. It is 
fairly and consistently applied and has resulted to date in 
improved attendance. The Union has advanced no compel- 
ling reasons why the Company should not try to encourage 
better attendance at work of their employees. 


#53 Clarification of present contract language. 


Comment: It is the Company's understanding that the Union 


is preparing language on this demand. 


JNMiles:jea 
5-25-66 
Alloy WVa 


Phone 779-8121 RESPONDENT'S EXHIBIT 16 


LOCAL 3-89 
Oil, Chemical and Atomic Workers International Union 
A.F.L. - C.LO. - C.L.C. 
BOOMER, WEST VIRGINIA 


July 1, 1966 


Union Carbide Corporation 
Mining and Metais Division 
Alloy Works 

Alloy, West Virginia 25002 


ATTENTION: PLANT MANAGER AND/OR REPRESENTATIVE 


Dear Sir: 


Please be advised that Local 3-89, OIL, CHEMICAL AND ATOMIC WORKERS 
INTERNATIONAL UNION, AFL-CIO, CLC, ata Special Membership Meeting 
held June 30, 1966, in regards to the Company's last and final offer took the 
following action: 


(1) The Company's so-called final proposal of June 29 is un- 
acceptable, and this Local Union turns it down, and 


(2) The Negotiating Committee is instructed to inform the 
Company that the Union is prepared to continue negotiations 
and continue working under an extension of the existing 
Agreement subject to the right of either party to terminate 
the extension by forty-eight (48) hours written notice to the 
other party. 


Sincerely, 
SEAL /s/ C D Summers, President 


CDS: jsj 
ec: Nationa! Labor Relations Board 

Federal Mediation and Conciliation Service 
W. Va. State Department of Labor 
A. F, Grospiron, President, OCAW International Union 
E. D. Swisher, Vice-President, OCAW International Union 
John R. Tadlock, General Counsel, OCAW International Union 
B. C. Emrick, Director, Dist, No. 3, OCAW International Union 
J. L. Frank, Representative, OCAW International Union 
Industrial Union Department, AFL-CIO, CLC, ATTENTION, 
Mr. Stephen J. Harris, Ass't Director, Collective Bargaining 
Division File, Local 3-89 


RESPONDENT'S EXHIBIT 17 


UNION CARBIDE CORPORATION 
MINING AND METALS DIVISION 
ALLOY, WEST VIRGINIA 


July 5, 1966 


Mr. C. D. ‘Summers, President 
Local 3-89 of the OCAW, AFL-CIO-CLC 
Jodie, West Virginia 


Dear Mr. Summers: 


This will acknowledge receipt of your ietter of July 1, 
1966 which was handed to me by you at the plant at2:49 p.m. | 
that date. In this letter in paragraph 1 you advised us that the 
local Union turned the Company's final proposal down and stated, 
"It is unacceptable." 

Your proposal for the extension of the contract is unac- 
ceptable. | 


The Company is willing to continue negotiations. 


Very truly yours, 


/s/ J. N. Miles 
Superintendent 
Industrial Relations | 


JNMiies sca 


| Dated 10/14 66] TXD- 623-66 
Alloy, W. Va. 


* = * * 


Before: George J. Bott. Trial Examiner. 


TRIAL EXAMINER'S DECISION 


Statement of the Case 


Uponcharges of unfair labor practices filed by the above- named 
Union on June 10, June 17, July 22 and July 25, 1966, against Union Carbide 
Corporation, Mining and Metals Division, herein sometimes referred 
to as Respondent or Company, the General Counsel of the National Labor 
Relations Board issued a complaint and notice of hearing dated July 26, 
1966, alleging the Respondent had engaged in unfair labor practices in 
violation of Section 8(a)(1), (3), (5) and (a) of the National Labor Relations 
Act, as amended, herein called the Act. On August 8, 1966, Respondent 
filed an answer admitting certain allegations of the complaint but deny- 
ing the commission of any unfair labor practices, anda hearing was held 
before me in Charleston, West Virginia, on August 29, 1966, at which 
all parties were represented. Subsequent to the hearing, General Counsel 
and Respondent filed briefs which have been carefully considered. 


Upon the entire record in the case, and from my observation of the 


/ 
witnesses who appeared before me, I make the following: y 


: The Acting Regional Director of the Ninth Region of the Board peti- 
tioned under Section 10(j) of the Act for a temporary injunction restrain- 
ing the allegedly illegal conduct pending final disposition of the matters 
involved herein before the Board and an evidentiary hearing was held in 
the United States District Court Southern District of West Virginia before 
the Honorable John A. Field, Jr., United States District Judge, on August 
1 2 and 3, 1966. The Court denied the petition. The record in the case 
before me consists of the transcript of the testimony taken before the 
Court in the Section 10(j) proceeding and most of the exhibits in that case, 
all of which were presented in this case by stipulation of all the parties. In 
addition, the parties, as permitted by their stipulation, supplemented the 
Section 10(j) record with additional testimony and exhibits. 
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Findings of Fact 


I. Respondent's business 


Respondent is a New York corporation engaged in the manufacture 
of ferro alloys and metals at its plant located at Alloy, West Virginia. 
During the year preceding the issuance of the complaint, which is a 
representative period, Respondent had a direct inflow of products, in 
interstate commerce, valued in excess of $50,000, which it purchased 
and caused to be shipped from points directly outside the State of West 
Virginia to its Alloy, West Virginia plant. | 

Respondent concedes and I find that it is an employer engaged in 
commerce within the meaning of Section 2(6) and (7) of the Act. 


Il, The labor organization involved 


Oil, Chemical and Atomic Workers International Union, Local 3-89, 
AFL-CIO, (herein Union) is a labor organization within the meaning of 
Section 2(5) of the Act. | 


I. The alleged unfair labor practices 
A. Basic findings 
Although only the Alloy plant of the Mining and Metals Division of 
Union Carbide Corporation is directly involved in this proceeding, some 


additional facts about the Union Carbide Corporation, its mining and 
Metals Division and their labor relations are in order to aid in under- 
standing the issues. Union Carbide Corporation has 12 major divisions 
and about 200 plants. The corporation itself deals with approximately 
24 unions in more than 100 organized plants. The Mining and Metals 
Division is a major division of the corporation with five production units 
at Portland, Oregon, Astabula, Ohio, Marietta, Ohio, Sheffield, Alabama, 
and Alloy, West Virginia, the plant involved herein. All of the plants in 
the Mining and Metals Division are organized — three have the United 
Steelworkers, and two, those at Alloy and Marietta, the Charging Union. 
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The Alloy plant has about 1200 production and maintenance employees 
represented by the Union. 

At each of the corporation's approximately 100 plants which have 
unions, bargaining is done on the basis of a single plant unit usually 
established by a certification from the Board covering said plant. 

Respondent and the Union have been parties to collective bargaining 
contracts covering the bargaining unit at the Alloy plant for about 20 
saree! It is important to note at the outset that it has been the prac- 
tice since 1950 when the first pension- insurance agreement was insti- 
tuted to have two labor contracts running side by side, one, the so-called 
basic agreement, which covers wages, hours and other working condi- 
tions, and, the other, an agreement covering pensions, insurance and 
medical benefits, which may be described for convenience as the pension- 
insurance plan or agreement. Historically, the basic agreement and the 
pension- insurance agreement have been for different terms, the basic 
contract running for 2 years and the pension- insurance contract for 5, 
but it is also a fact that the pension-insurance agreement has been volun- 
tarily reopened and renegotiated during its term on three occasions in 
the past at the request of one or the other of the parties. This occurred 
when the Union Carbide Corporation improved benefits under the pension- 
insurance plan for the employees at the 100 unrepresented plants and 
for nonunit employees at organized plants, 

The basic labor agreement was due to expire on July 2, 1966, un- 
less automatically renewed for yearly periods by failure to give appro- 
priate notice, On April 29, 1966, the Union notified the Company that it 
wanted to negotiate modifications of the agreement, and it also notified 


the Federal Mediation and Conciliation Service and the State Labor 


. : z 
2, The complaint alleged, and the answer admits that "all hourly rated 
employees" employed at the Ailoy works, with certain exceptions, con- 
titute an appropriate bargaining unit within the meaning of Section 9 (b) 
of the Act, It is also undisputed that the Union has been at all times 
material the statutory representative of employees in said unit. 
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Relations Board of the "dispute" in accordance with the requirements at 
Section 3(d)(3) of the Act. The pension- insurance agreement would not 
expire until July 2, 1967, according to its terms, and the Union made no 
reference to this agreement in its notice to the Company and the State 
and Federal labor services. | 

The Company and the Union held their first bargaining session for 
the purpose of negotiating a new agreement on May 18, 1966, at which 
time the Union presented 54 written demands. Approximately 16 meet- 
ings were held in all before the parties reached a deadlock on July 1, 
The time at most of the meetings was spent reviewing and discussing the 
Union's non-economic demands, which the parties had agreed would be 
disposed of first, and these meetings are not of major importance. How- 
ever, certain statements, proposals, and responses about! a vacation plan 
and a pension-insurance agreement made at some of the meetings bear 
directly on the major issue in the case, and, because of their particular 


significance, will be set out in some detail. 


By the end of May, the Company had given the Union written 


responses to the Union's noneconomic demands, and the parties continued 
to discuss the issues raised by them. On June 2, at the sixth meeting, 
the Company orally made what it called an "initial proposal for settle- 
ment" which was a "package" proposal containing certain economic con- 
cessions. The proposal included an improved vacation plan which the 


7 : , seer 

8 The Company suggests that there is language in the pension~ insurance 
agreement which, if reference is made to the language in prior agree- 
ments, permits the Company to require the Union to bargain about pen- 
sions and insurance during the term of the agreement, but the Company 
concedes in its brief that "It is not contended, however, that the Company's 
representatives had this contract language in mind during 1966 negotia- 
tions, or viewed themselves as being in a position to insist upon modifi- 
cation of the pension- insurance agreement in these negotiations."" In view 
of these somewhat inconsistent positions, I have examined the language 
referred to, and, in my opinion, Respondent wisely does not rely on the 
contract as a defense, for there is nothing in the existing pension- insurance 
agreement which permits the Company to open it for bargaining before its 
expiration date. 
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Company was installing for all nonrepresented employees in the 1966 


vacation period, an improved pension- insurance plan which the company 
had announced and installed for all its nonrepresented employees in 
January 1966; a graduate wage increase: a ninth holiday; a basic agree- 
ment for 2 years and, however, an extension of the pension- insurance 
agreement for 5 years 

It is clear that the Respondent's June 2, 1966, "package" proposal, 
at least as first presented to the Union, made union acceptance of the 
improved vacation offer dependent upon it also agreeing to take the im- 
proved pension- insurance plan with a 1971 termination date. John L, 
Frank, International Representative of the parent International Union, who 
headed up the Union's bargaining committee, testified that J. N. Miles, 
Respondent’s chief negotiator, stated when he made the proposal that 
",,, the offering and acceptance of the vacation plan is contingent upon 
your accepting a modified pension plan with a termination date of 1971." 
Miles conceded that as he was preSenting the offer to the Union in the 
morning sesSion he said, "So there will be no mistake, the vacation plan 
and the pension and insurance plan are tied together, "but he also said 
that during the afternoon session John Graham, assistant manager for 
industrial relations for the Division, corrected” the statement by com- 
menting that 'We did present the pension and insurance agreement for 
five years and the vacation plan improvements ae a package. Vacations 


as proposed would result in a substantial cost,” 


+9 

4 In January 1966, after the Company had improved it vacation policy 
for nonunit employees, the Union asked the Company to discuss the possi- 
bility of having such an arrangement incorporated in the basic labor 
agreement. Although there was no Statutory duty to discuss this matter, 
the Company did so, The Company offered the new vacation plan to the 
Union, but it also proposed acceptance of the new pension- insurance agree- 
ment which it had also recently installed. The Union did not agree, and 
nothing was heard of this matter again until during the negotiations for a 
new contract herein. 


/ 
a During negotiations Respondent valued its vacation proposed at 6-1/2 
cents per hour, 
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However,the Unic : does have the right to accept the package or to bargain 
as they see fit." Frank did not recall that Graham made the ''exact 
statement" quoted, but he agreed that Graham said “something to that 
effect" and that "perhaps they could be separated,"' I find that Respondent 
did give some indication during the afternoon meeting of J une 2 that its 
"package" offer was not rigid. : 

The Union rejected the Company's June 2 offer. Frank said it was 
refused because vacations and pensions were tied together. Miles agreed 
that Frank objected to the "injection" of the pension issue into bargaining, 
but he said that Frank also stated at the time that the wage offer was in- 
sufficient. &/ 

The parties continued to meet at regular intervals, and the next 
session at which the subject of vacations and their relation to pensions 
and insurance was mentioned was held on June 13. At this meeting, when 
the parties reached for discussion the Union's demand for improved 
vacations, the Respondent's negotiators reminded the union committee of 
the Company's outstanding June 2 "package." Frank commented that he 
understood that offer, as it concerned improved vacations, was tied to 
the acceptance of the extended pension- insurance agreement, but Miles 
reminded him that Graham had "corrected that statement" later, Miles 
told the union negotiators that the Company was willing to bargain on any 
of the Union's proposal as well as about the "package proposal," and said 
that although the pension- insurance agreement and new vacations were 
in the "same package," they were not "tied" together. Miles also told 
the Union at that time that the Respondent wanted to make the new and 
better pension- insurance plan available to the employees represented 


& The fact that the Union listened, did not object to or even discussed 


Company proposals about pension- insurance is not particularly signifi- 
cant if the subject was a nonmandatory bargaining matter. There is no 
waiver created in doing so. See cases cited in footnotes 14 and 19, infra, 
It should also be noted that the Union charged the Respondent with an un- 
fair labor practice on June 10, 1966, by "Failure... to bargain on 
vacation plan without making it contingent upon Union accepting Company 
pension and insurance plans which are not open for negotiations until 
1967." 
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by the Union as soon as possible, but was willing to postpone the benefits 
until 1967, "if that is your wish."" Frank asked about the Union's demand 
for improved vacations, which was somewhat better than the Respondent's 
improved plan, and Miles responded that Respondent's proposal "goes far 
enough,"” The Union again rejected the Respondent's "package"’ proposal 
at this meeting. 

During a negotiating session held on June 21, the June 2 "package" 
was brought up again. As the parties were reviewing certain union de- 
mands and reached 'the Union’s wage demand, Miles once more reminded 
the union negotiators of the June 2 offer. He told them that the company 
at that time had made "a substantial initial offer for an early settlement" 
which ". . . included vacation improvements to begin this year, a sub- 
stantial wage increase, a ninth holiday, an improved pension and insur- 
ance plan for 5 years and a precommitted increase for next year," and 
he accused the union representatives of not making a perceptible "move- 
ment” away from their demands, Miles argued the company's position 
about the need to put the pension-insurance plan into effect immediately, 
and Frank suggested that, if the Respondent wanted to, it could put the 
plan into effect and still give the Union the right to renegotiate it at the 


expiration of the existing pension- insurance agreement in 1967, a but 


Miles demurred, stating that such was not the company's proposal, be- 
cause the proposal was to put the plan in effect and extend its expiration 
date for 5 years, Additional discussion of the Company's pension-insur- 
ance proposal took place, and, at one point, Frank noted that the Company 
had not always in the past insisted on a 5-year extension of the pension- 
insurance agreement, Miles asked Frank if the Union had a counter- 


proposal on duration of the pension- insurance agreement, and Frank told 


S| PSR E SERS 
i Graham, a member of Respondent's negotiating team, argued that 


"eighty per cent of the hourly rated employees of Union Carbide have the 
benefits of this plan now... . and the company had the right to let you 

know it is available and to give you the opportunity to take these benefits 
now."' He added that ". .. we can’t force you to take them."" Frank com- 
mented that he was fed up with hearing about how he was depriving employ- 
ees of these benefits, and he accused the company of "trying to belittle 

and harass" him. 
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him the Union had not, because it had not". .. really considered it be- 
cause (it) didn't think it was bargainable but we surely will let you know." 
The Union and the Company continued to meet for bargaining, and 
on June 28 the Respondent offered the Union another "package" proposal 
for settlement which it described as "an alternative offer. " In its"al-° 
ternative offer" the Company increased its wage proposal by 1 cent per 
hour in the various wage brackets, repeated the additional holiday pro- 
posal, and made certain concessions on noneconomic issues which are 
not of any particular legal significance here. It is important to note, 
however, that the proposal contained nothing about the pension- insurance 
agreement, but, on the other hand, neither did it inciude any proposal ~ 
about improved vacations. It was agreed at the hearing: that the Ssrapany 
had put a price tag of 6-1/2 cents per hour on the improved vacation + 
plan which it had offered earlier. Miles testified that Frank asked, "What 
about the vacation plan," after he made his proposal, and when he replied 
that it was not included in the package, Frank retorted that, "It looks like 
we're moving backwards rather than forward." The Union agreed to cén- 


sider the offer, neverthless, but it rejected it during an jafternoon ses- : 


Sion, according to Miles, because "the money offer is unsatisfactory” 
and "the holiday proposal is insufficient." 

On June 29, 1966, during a bargaining meeting, Miles said he would 
like to "announce and explain a final offer for settlement." The terms of? 
the offer were presented in writing, but Miles’ accompanying statement 
was not, and Frank asked him for a copy of it, Miles then read it slowly, 
and Frank recorded it. The announcement, as recorded by Frank, which 
is in evidence, and about which there is no dispute, reads: 

"This is a complete and final package, to settle 
all issues raised during the course of the negotiations, 
It is not to be juggled, would not pull out anything or 
put in something else. 
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Unless this Committee agrees by Friday at 4:00 P.M., 
July 1, 1966, to this offer and will recommend 

it to their Membership at a ratification meet- 

ing scheduled no later than Tuesday, July 5, 1966, 

we will start to shut down the plant at 4:00 P.M., 
Friday, July 1, 1966, and will complete the shut- 
down at 12:01 A.M., Saturday, July 2. 


We expect your full cooperation with us in the 


protection of our equipment and facilities. 


We are just as much aware of the LU.D. Program, 
by what we have heard and what we have read, as 
you are. We do not intend to be in the position of 
trying to operate this plant under conditions as we 
understand them to be. As I said, we are aware of 
the LU.D. Program, and it does not make sense to 
continue operations on this basis without a work 
agreement." 

Summarized, the Company's "complete and final package" provided 
for another 2 cents an hour improvement in the earlier wage proposal in 
all brackets, an additional holiday, improvement in the funeral leave pro- 
vision of the agreement and some other changes in contract language 
governing certain noneconomic issues. In addition, the offer again con- 
tained — as had the June 2 "package" — the improved vacation benefits 
and the improved pension-insurance plan. The basic contract would run 
until July 2, 1968, and the improved pension-insurance agreement until 
July 1971, according to the proposal. 

Some conversation occurred and some comments were made by the 
negotiators after Miles made his announcement. There is what seems to 
me to be 2 minor dispute here over emphasis, and I find as follows: Frank 
asked if the Company were closing the door to future bargaining, and 
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Miles said it was not. Frank accused the Company negotiators of having 


"injected into their negotiations subject matter not subject to bargain- 
ing," and he asked if the improved vacation plan was available without 
the pension- insurance plan, to which Miles replied, ‘You have our final 
package." g | 

The Union rejected the Company's June 29 proposal 9/ in a hand- 
delivered letter of July 1 in which it also offered, "... to continue ne- 
gotiations and to continue working under an extension of the existing 
Agreement subject to the right of either party to terminate the exten- 
sion by forty-eight (48) hours written notice to the other party.” The 
Company, on July 5, by mail, refused the offer to extend the agreement, 
put stated its willingness to continue negotiations. : 

The labor agreement expired, and the Respondent shut the plant 
down on July 1. | 

On July 5, 1966, during the shutdown, the parties held their last 
meeting in the presence of a Federal conciliator. At this meeting, the 
Company offered to extend the labor agreement to July 2, 1968, “on terms 
they had last proposed," according to Frank's undenied testimony, which 
Icredit. No other meetings had taken place at the time of the hearing 


before me, and the plant was still closed. 10/ In the meantime, however, 


le 


8/ I find that Frank did not ask whether there was any Company pro- 
posal which did not have as a part of it an extension of the new pension- 
insurance plan. Frank's notes did not reflect this, he was not positive 


that he had asked such a question, and his testimony in the Section 10(j) 
proceeding makes no reference to it. 


9/ As the union negotiators left the June 29 meeting, where they had 
just received the Company's "final offer,'" company guards were dis- 
tributing a letter to employees from Respondent's works manager stat- 
ing the terms of the proposal and the shutdown action which the company 
contemplated if the offer were not recommended to employees by the com- 
mittee. 


10/ In written communications to employees on July 6 and 8, 1966, the 
Company, among other things, repeated the June 29 proposal for settle~ 
ment and argued for its acceptance. 
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employees represented by unions at other plants of the Mining and 
Metals Divisicn had gone on strike. 


B. Analysis, additional findings 
and concluding findings 

Broadly stated, the question is what was the legal effect of Res- 
pondent's insertion of its pension- insurance proposal into collective 
bargaining, because it is not contended that without such conduct Res- 
pondent's bargaining position was legally contaminated, even as im- 
plemented by the July 1 lockout. In more detail, the complaint alleges 
that Respondent refused to bargain in good faith with the Union by: 

(a) conditioning bargaining with the Union for a new contract upon ac- 
ceptance of Respondent's "package offer" of June 29, which contained 

a subject not open for bargaining at the time, namely, the pension- 
insurance agreement covered by the contract between the parties until 
July 2, 1967, (b) locking out all employees without complying with the 
requirements of Section 8(d) sa! of the Act, (c) advising employees that 
Respondent would shut its plant down if the Union did not agree to rec- 
ommend to employees that they ratify and accept Respondent's "package 
offer” of June 29, 1966, and (d) locking out employees in order to coerce 
them to abandon the Union's contract demands and accept the terms of 
the final offer made by Respondent on June 29, 1966. 

Respondent's position is that it did not condition bargaining with 
the Unim on acceptance of a proposal which was a nonmandatory sub- 
ject of bargaining, namely, the pension-insurance agreement, or lock 
out its employees for the purpose of achieving its acceptance. Rather, 
says Respondent, all the elements in its proposals were bargainable, 
the parties arrived at an impasse on July 1, 1966, and Respondent closed 
its plant not to force the acceptance of an offer which was outside the 
legitimate scope of collective bargaining, but to hasten arrival at agree- 
ment with the Union which was itself bargaining in bad faith by stalling 


if There is no Section 8(d)(3) issue about failure to notify appropriate 
agencies of the existence of a dispute. 
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negotiations in order that all contracts in the Division would expire and 
Respondent be required to bargain on a multiplant basis. In substantial 
part, Respondent justifies its action under American Shipbuilding Co. 
v. N.L.R.B., 380 U.S. 300, but General Counsel counters by arguing that 
if an "impasse" existed it was occasioned by Respondent's improper 
demands and that the lockout was not, therefore, in support of Respondent's 
"legitimate" bargaining position which he says is essential for the invo- 
cation of the American Shipbuilding holding. | 
Section 8(a)(5) of the Act makes it an unfair labor practice for an 

employer to refuse to bargain collectively with a union representing his 
employees in an appropriate unit. Section 8(d) of the Act defines this 
duty, in relevant part, as follows: | 

* * * where there is in effect a collective-bargaining 

contract * * * the duty to bargain collectively shall 

also mean that no party to such contract shall terminate 


or modify such contract, unless the party desiring 


such termination or modification -- 

(1) serves a written notice upon the other party to 
the contract of the proposed termination or modifi- 
cation sixty days prior to the expiration date thereof, 
or in the event such contract contains no expiration 
date, sixty days prior to the time it is proposed to 
make such termination or modification; | 

(2) offers to meet and confer with the other party 
for the purpose of negotiating a new contract or a 
contract containing the proposed modifications; 

(8) notifies the Federal Mediation and Conciliation 
Service within thirty days after such notice of the 
existence of a dispute, and simultaneously therewith 
notifies any State or Territorial agency established 
to mediate and conciliate disputes within the State 
or Territory where the dispute occurred, provided 


no agreement has been reached by that time; and 
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(4) continues in full force and effect, without 
resorting to strike or lock-out, all the terms and 
conditions of the existing contract for a period of 
sixty days after such notice is given or until the 
expiration date of such contract, whichever occurs 
later, 

The duties imposed upon employers, employees, 
and labor organizations by paragraphs (2), (3), and 
(4) * * * shall not be construed as requiring either 
party to discuss or agree to any modification of the 
terms and conditions contained in a contract for a 
fixed period, if such modification is to become 
effective before such terms and conditions can be 
reopened under the provisions of the contract. 

It is settled that a violation of Section 8(d)(4) constitutes a refusal 
to bargain; if committed by an employer, itis a violation of Section 
8(a)(5); if by a union, a violation of Section 8(b)(3) 22/ It is equally 
well settled that neither party in the course of collective bargaining 
can condition willingness to negotiate or contract about matters which 
are within the area of compulsory bargaining upon the other party's 


acceding to demands which are outside that area ?/ 


12/ y LR, v, Lion Oil Co., 352 U.S, 282, 285. 


13/ N.L.R.B. v. Wooster Division of Borg-Warner Corp., 356 U.S. 342, 
349, where the Supreme Court stated: '’The Company's good faith has 
met the requirements of the statute as to the subjects of mandatory 
bargaining, But that good faith does not license the employer to refuse 
to enter into agreements on the ground that they do not include some 
proposal which is not a mandatory subject of bargaining. We agree with 
the Board that such conduct is, in substance, a refusal to bargain about 
the subjects that are within the scope of mandatory bargaining." 

‘This does not mean that bargaining is to be confined to the statu- 
tory subjects. Each of the two controversial clauses is lawful in itself. 
Each would be enforceable if agreed to by the unions. But it does not 
follow that, because the company may propose these clauses, it can law- 
fully insist upon them as a ccndition to any agreement.” 
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It is conceded that Section 8(d) of the Act as interpreted removed 
the pension-insurance agreement from the scope of mandatory bargaining, 
since it would not expire by its terms until 1967, and that Respondent 
was required to continue in full force and effect, without resorting to a 
lockout, all the terms and conditions of the pension- insurance agreement 
until its expiration date. It also follows that that insistence to a point of 
impasse on a modification of that agreement would constitute a refusal 
to bargain even in the absence of a lockout.— 14/ 

Under the cases it is not essential for a finding of a refusal to 
bargain that the only cause of an impasse be a party's insistence upon 
nonmandatory proposals or that a strike or a lockout have as its sole 
end or object the attainment of discussion or agreement on issues outside 
the scope of required bargaining. 15/ This has been well established in 
cases where unions have struck without complying with the procedural 


requirements of Section 8(d),28 16/ and, in view of the mutuality of obli- 


gations as defined in that Section, it seems safe to assume that a 


14/ y.L.R.B, v. Borg-Warner, supra, fn. 13; N.L.R.B, v. Lion Oil 
Company, sup. y, supra, fn. 12; Mastro Plastics ‘Mastro Plastics Corp. v. N.L. “vy. N.L.R.B., 350 U.S. 270, 
286; McLeod v. Compressed Air, Tunnel etc. ssed Air, Tunnel etc. Workers, 292 F. 2d 358 
(C.A. 2); Milk, Ice Cream Drivers & Dairy Employees, Local 783 (Cream 
Top Creamery), 147 NLRB 265. This is also apparent from the plain 
words of Section 8(d)(4) and the last paragraph of Section ta), set out in 
the text. 


15/ N.L.R.B, v. Borg-Warner, supra, fn. 13; Industrial Union of Marine 
& Shipbuilding Workers v. N.L.R.B., 320 F. 2d 615, at 618 (C.A. 4). i 


16/ Local No. 156, United Packinghouse Workers of Atherica AFL-CIO 
(DuQuoin Packing Company), 117 NLRB 670; International Union United 
Mine Workers of America (Kanawha Coal Operators Association), 117 
NLRB 1072, 1075; Milk Ice Cream Drivers and Dairy Bmpayess Local 
No. 783 etc. (Cream Top Creamery), 147 NLRB 265. 


1v/ N.L.R.B. v. Ins. Agents International Union, 391 us. 477. 
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(4) continues in full force and effect, without 
resorting to strike or lock-out, all the terms and 
conditions of the existing contract for a period of 
sixty days after such notice is given or until the 
expiration date of such contract, whichever occurs 
later, 

The duties imposed upon employers, employees, 
and labor organizations by paragraphs (2), (3), and 
(4) * * * shall not be construed as requiring either 
party to discuss or agree to any modification of the 
terms and conditions contained in a contract for a 
fixed period, if such modification is to become 
effective before such terms and conditions can be 
reopened under the provisions of the contract. 

It is settled that a violation of Section 8(d)(4) constitutes a refusal 
to bargain; if committed by an employer, it is a violation of Section 
8(a)(5); if by a union, a violation of Section 8(b) (3) 22/ 
well settled that neither party in the course of collective bargaining 


It is equally 


can condition willingness to negotiate or contract about matters which 
are within the area of compulsory bargaining upon the other party's 
acceding to demands which are outside that area? 


12/ y LR, v. Lion Oil Co., 352 U.S, 282, 285. 


13/ N.L.R.B. v, Wooster Division of Borg-Warner Corp., 356 U.S. 342, 
349, where the Supreme Court stated: "The Company's good faith has 
met the requirements of the statute as to the subjects of mandatory 
bargaining, But that good faith does not license the employer to refuse 
to enter into agreements on the ground that they do not include some 
proposal which is not a mandatory subject of bargaining. We agree with 
the Board that such conduct is, in substance, a refusal to bargain about 
the subjects that are within the scope of mandatory bargaining." 

"This does not mean that bargaining is to be confined to the statu- 
tory subjects. Each of the two controversial clauses is lawful in itself. 
Each would be enforceable if agreed to by the unions. But it does not 
follow that, because the company may propose these clauses, it can law- 
fully insist upon them as a ccndition to any agreement." 
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It is conceded that Section 8(d) of the Act as interpreted removed ' 


the pension- insurance agreement from the scope of mandatory bargaining, 
since it would not expire by its terms until 1967, and that Respondent 

was required to continue in full force and effect, without resorting toa 
lockout, all the terms and conditions of the pension- insurance agreement 
until its expiration date. It also follows that that insistence to a point of 
impasse on a modification of that agreement would constitute a refusal 

to bargain even in the absence of a lockout. 14/ 

Under the cases it is not essential for a finding of a refusal to 
bargain that the only cause of an impasse be a party's insistence upon 
nonmandatory proposals or that a strike or a lockout have as its sole 
end or object the attainment of discussion or agreement on issues outside 
the scope of required bargaining. 15/ This has been well established in 
cases where unions have struck without complying with the procedural 
requirements of Section 8(a),28/ and, in view of the mutuality of obli- 
gations as defined in that Section 14 it seems safe to assume that a 


14/ N.L.R.B. v. Borg-Warner, supra, fn. 13; N.L.R.B. y. Lion Oil 
Company, supra, fn. 1 > Mastro Mastro Plastics Corp. v. N.L. R.B., 350 U.S. 270, 
286; McLeod v. Compressed Air, ssed Air, Tunnel etc. Workers, 292 F. 2d 358 
(C. A: 2); Milk, Ice Cream Drivers & Dairy Employees Local 783 (Cream 
Top Creamery), 147 NLRB 265. This is also apparent from the plain 
words of Section 8(d)(4) and the last paragraph of Section 800), set out in 
the text. 


15/ N.L.R.B, v. Borg-Warner, supra, fn. 13; Industrial Union of nine 
& Shipbuilding Workers v. N.L.R.B N.L.R.B., 320 F. 2d 615, at 61 


16/ Local No. 156, United Packinghouse Workers of Pere: AFL-CIO 
(DuQuoin Packing Company), 117 NLRB 670; International Union United 
Mine Workers of America (Kanawha Coal Operators Association), 117 


NLRB 1072, 1075; Milk Ice Cream Drivers and Dairy Employees Local 


No. 783 etc. (Cream Top Creamery), 147 NLRB 265. 


1/ N.L.R.B. v. Ins. Agents International Union, 391 ae 477, 
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lockout which has as one of its ends change or modification of an agree- 
ment which need not be bargained about by the other party under Section 
8(d) would violate the act 28/ 

Respondent's whole course of conduct in this case, including its 
actions and statements during bargaining and the lockout itself, was 
equivalent to insistence upon union acceptance of an altered pension- 
insurance plan as a condition of settlement. Even though it is well known 
that in this field, as in the market place generally, or even in international 
diplomacy, that words like "ultimatum," ‘‘'dependent,"’ "cantingent," 
“package” or “final and complete," are not always to be ‘aken literally, 
neither can Respondent's own plain words to the Union and employees 
describing what it wanted be ignored; and its statements just before and 
right after the lockout are most significant. 

Admittedly, when, on June 29, 1966, Miles handed the Union the 
Company's “complete and final package,"’ which contained an extension 


18/ Section 8(d) was added to the Act by the 1947 Taft-Hartley amend- 


ments, Senator Taft summarized these provisions as follows (93 Cong. 
Rec. 6860, 2Legislative History of the Labor Management Relations Act 
1625) (G. P.O. 1948): 
"||, either party to a contract may refuse to 
change its terms or discuss such a change to take effect 
during the life thereof without being guilty of an unfair 
labor practice, Parties may meet and discuss the meaning 
of the terms of their contract and may agree to modifications 
on change of circumstances, but it is not mandatory that 
they do so." See also C & C Industries, 158 NLRB No. 43, 
where the Board in meeting a contention that Section 8(d) 
imposed no duty on an employer to refrain from acting 
unilaterally, once the union rejects the employer's offer 
to bargain about proposed mid-term contract changes, said: 
"This is to be contrasted with the unquestioned protection 
provided an employer under Section 8(d) against union strikes 
aimed at obtaining contract modifications during the effective 
period of a contract, We are unwilling to construe that 
statute in a manner that would thus render nugatory the 
above quoted language of Section 8(d), provide for a one- 
sided application and curtail the effectiveness of collective 
bargaining agreements as a stablizing factor in labor- 
management reiations,” 
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of the pension-insurance agreement for 5 years, he said the offer was 
"not to be juggled" and that the Company would not "pull anything out or 
put something else in," and, in addition, unless the Union agreed promptly 
to recommend the offer to the membership, the Company would immedi- 
ately shut down. This quoted language sounds and looks like an "ulti- 
matum," and even the sophisticated would agree that at least it appears 
to be "insistence." If Respondent's offer was not meant to be inflexible 
and the pension- insurance portion of it not an essential ingredient of 
settlement, it had an opportunity to clarify its position when Frank asked 
if the improved vacation plan was available without the pension: insurance 
agreement, but Miles only said, You have our final package." 

If Respondent were bluffing and if, as Respondent urges, there was 
an alternative offer open and its "final" offer was negotiable, all its 


actions continued to point the other way, because, as the union negotiators 


left the June 29 meeting, company guards were distributing letters to 
employees stating in detail the "package offer" just given the Union 
containing the proposed change in the pension- insurance agreement and 
announcing "an orderly shutdown of the plant late in the afternoon of 
July 1" if the Company's offer was not recommended by the union negoti- 
ating committee to the employees for ratification. This announcement 
contained no alternatives, no qualifications, no exceptions, and it spoke 
only of acceptance of "the offer" which the Company had made the Union. 
Employees, it would seem, might be expected to take the Company at its 


word. 


But if any employee was so sophisticated in the art of collective 
bargaining that he thought "final" meant tentative and that Respondent 
did not seriously intend to lock him out unless his representatives 
recommended that he accept the offer which included a resolution of a 
nonmandatory bargaining subject, he must have been shaken when the 
Company closed the plant and, in a letter to him on July 6, 1966, repeated 


the substance of its prior offer, including in first place, "The Pension 
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and Group Insurance Plan Improvements," accompanied by arguments 
supporting its acceptance?’ Just a day before, in a meeting with the 
Union, with a representative of the Federal Mediation and Conciliation 
Service present, the Company repeated its previous offer of settlement, 
including as part of it the improved Pension-Insurance plan and 
increased vacation benetits20 

From the above statements and events, not only is it reasonable 
to infer that Respondent's statements and actions amounted to insistence 
upon acceptance of the pension-insurance agreement extension as part 
of a settlement of the dispute, such a finding is practically compelled. 

Respondent recognizes that Miles’ statement on June 29 was "bold 
and definite," but argues that it should not be taken out of context,2!/ 
In my view, however, other incidents and statements during the bargaining 
process are consistent with such a finding. "Insistence" does not mean 
that a party must have used certain key words or confessedly conditioned 
settlement on discussion or agreement on nonmandatory subjects. The 
continual injection of illegal or otherwise extraneous issues into bargaining 
is evidence from which one may infer that the nonmandatory has been 
emphasized to such a degree that the obligation to bargain in good faith 
as defined in Section 8(d) has not been met.22/ Certainly the inference 
has more support when the improper or extraneous matter appears in 
the bargaining only in conjunction with a valuable concession which 
disappears from the table when the nonmandatory item does. This is, 
indeed, what I find occurred during the bargaining. 


19/ G.C, Ex. 10, 


/ 
20, This appears from Frank’s testimony and from written transcripts 
of telephone recordings played to employees who telephoned the plant 
after the lockout. (G.C. Ex 9.) 


2a/ Respondent's brief. 


22/ 


District 50, United Mine Workers of America (Central Soya 
Company, Inc.), 142 NLRB 930. 
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Respondent made its first "package" proposal, including a modified 
pension- insurance agreement expiring in 1971, on June 2, 1966.23/ 
When it first presented this "package" to the Union, Respondent told it 


that "the offering and acceptance of the vacation plan is contingent upon 


| 
your acceptance of a modified pension plan with a termination date of 


1971."" There was no question about dependency of the companion pro- 
posals for Miles made it clear that ",. there be no mistake, the va- 
cation plan and the pension and insurance plan are tied together." If the 
case had ended here there would be no question about “insistence” toa 
point of impasse on nonmandatory subjects, but that afternoon, Graham, 
another company negotiator "corrected" the morning's ultimatum by 
announcing that the union had". . . the right to accept the package or to 
bargain as they see fit." In my opinion, this "correction" was only a 
correction in the form of bargaining, not in the substance, for on June 
13, and again on June 21, when the Union's vacation demands and wage 


proposals were under discussion, Respondent again returned to its 


June 2 proposal and urged union Seesnence 


The Union rejected Respondent's June 2 offer, and by June 28 the 


parties had completed their review of all of the Union's proposals, 


23/ The Company had improved its vacation and pension-insurance 
policy for nonunit and unorganized employees in January 1966. As early 
as January 1966, at a time when the basic labor agreement could not be 
opened for negotiations on vacations--or anything else covered by it,-- 
the Union asked the Company to discuss the question of extending the 
new vacation benefits to unit employees. The Company, as it had a right 
to, agreed to meet, but carefully conditioned discussions on an under- 
standing that it was not waiving its rights under the agreement. In 
subsequent discussion, it offered the new vacation benefits to the Union, 
but it also tied to it agreement on the new pension-insurance plan, and 
the Union turned it down. This is some indication that Respondent, as 
early as January 1966, was determined to get "something of value" for 
a concession on vacations, and that "something of value" was an early 
pension- insurance lock. 


24/ In the Section 10(j) proceeding, Miles testified that "The vacation 
plan was a pretty healthy plum. . . we thought and we felt we should 
have something for it, and we felt that the pension and insurance agree- 
ment tied up for five years would be worth the vacation plan." 
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economic and noneconomic, At the June 28 meeting Respondent made 
a second "package" proposal and called it an “alternative” proposal. 
This offer did not touch on pensions- insurance, but neither did it have 
anything on improved vacations-- an item which Respondent estimates 
was worth6-1/2 cents anhour. The Union also rejected this offer with 
Frank commenting that it seemed that the Respondent was "going back- 
ward," and then, of course, as described above, Respondent made its 
"final" offer, just before the lockout, and this offer again contained both 
vacations and pension-insurance. I do not believe that Respondent's 
June 28 offer, realistically viewed, omitting as it did any proposal about 
vacations, was presented with any confidence that it would be accepted, 
but was put forward to contrast dramatically with the next day's wage- 
vacation-pension- insurance "package"’ which Respondent was bent on 
securing. Not only was it not a real offer, it certainly, as words and 
actions are commonly understood, was not open or still available, as 
Respondent contends, on June 29 when Respondent made its offer which 
it described as "a complete and final package to settle all issues" from 
which it "would not pull out anything or put in something else" and which, 
unless recommended for acceptance, would result in a lockout. 

I find and conclude, on the basis of the above considerations, that 
a substantial consideration in Respondent's bargaining was the attain- 
ment of a modification of the pension- insurance agreement prior to its 
termination date; that Respondent insisted to the point of impasse during 
negotiations on obtaining a settlement of this nonmandatory issue, and 


locked out its employees to secure that end.29/ 


25/ There is no allegation in the complaint that Respondent failed to 
bargain in good faith during the 6 weeks preceding the June 29 meeting, 
but the evidence and findings relating to that period set out above have 
been included in response to Respondent's contention that its conduct 
prior to June 29 demonstrates that its June 29 bargaining posture was 
not inflexible, and because it is relevant background for the events of 
June 29 and thereafter. 
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There remains for consideration Respondent's contention that it 
vi . temporarily shut down its plant and laid off its employees for the 
sole purpose of resisting the Union's bargaining strategy, | and forestalling 
the Union's declared intention to prolong negotiations without reaching 
an agreement, until bargaining could be backed up with advantageously 
timed multiplant strike action. This is the real reason for the Alloy 
lockout; and it has nothing to do with forcing a modification of the 


fess 26 
pension- insurance agreement. 26/ 


Respondent urges that if this is so 
then its actions were proper under American Shipbuilding Company v. 

N.L.R.B., 380 U.S. 300, where the Court held that an employer does not 
violate the Act, "when, after a bargaining impasse has been reached, he 


temporarily shuts down his plant and lays off his employees for the sole 


purpose of bringing economic pressure to bear in support of his legitimate 


bargaining position." 

There is some evidence in the record that certain local unions, 
including the charging party, are part of a program to coordinate the 
bargaining of various unions which deal with Union Carbide Corporation, 
particularly with respect to the pension- insurance agreement. There is 
within the AFL-CIO and Industrial Union Department (TUD), which has 
as one of its functions the "coordination" of bargaining by locals of the 
several AFL-ClOunions which represent employees at different plants 
of large employers. It was stipulated during the hearing in the Section 
10(j) matter that "there is under the auspices of the Industrial Union 
Department of the AFL-CIO a program to coordinate the: bargaining of 
the various unions which deal with Union Carbide, and in particular an 
attempt to get coordinated negotiations with respect to the uniform 
pension plan which exists throughout the plants of Union Carbide. There 
is such a program, and this local, which is in this lawsuit, is part of 


that program." There is also a "Carbide Nationwide Council" in the 


26/ Quoted from Respondent's brief. 
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IUD which has announced a "coordinated bargaining program" for the 
Respondent's Metals Division’s Locals as contracts expire, specially 
directed at Respondent's vacation and pension- insurance plan. 

At a meeting in the Company's New York office in April 1966, 
between company industrial relations representatives and a substantial 
number of Carbide Nationwide Council representatives from the various 
locals, S. J. Harris, Assistant Director, Collective Bargaining Section 
of the IUD, spoke and said during his remarks to the company repre- 
sentatives, “You are in trouble this year. By August or September you 
will have a number of plants down.” 

In March 1966, Harris sent a memorandum to all Union Carbide 
IUD delegates, enclosing a resolution, The memorandum noted that a 
meeting of delegates had been held for the "major purpose” of preparing 
for "1966 coordinated bargaining spear-headed by the Metals Divisions 
Locals” and also to "get a consensus as to whether Locals desired 
national bargaining on Pension and Insurance in 1967... .'" Other 
references in the memorandum point in the direction of "coordinated 
bargaining.’’ The attached resolution, which was adopted by the charging 
party in this case, declared that the Local would consult the Union Carbide 
Steering Committee and "consider its views and advise before accepting 
any final Company proposal.’’ It also provided that "Those Local Unions 
whose Pension and Insurance agreements expired in the year 1967 will 
not accept any changes in those plans until changes are negotiated in 1967." 

Earl Engle, General Manager of Industrial Relations for the 
Corporation, testified that he participated and shared in the management 
decision to shut down the Alloy plant and that the decision was made 
shortly before the June 29 bargaining session. He was aware of the 
“coordinated bargaining" approach of the unions in the IUD, and this 
motivated him, in part, to take the action he did. He stated that the 
plant was shut down because "'we felt that this realistically was the 


only way that we could prevail in our attempt to remove it from the 


multiplant bargaining area." He conceded that he was also aware that 
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IUD was going to try to "coordinate" bargaining about pensions- insurance 
on a company wide level in 1967 and that one of the considerations in his 
mind in the bargaining in the instant case was an extension of the exist- 
ing pension plan past 1967 into 1971 so that the company. would not be 
vulnerable to the IUD program. | 

I do not think that the evidence just set forth supports Respondent's 
contention that its sole object in the lockout and surrounding negotiations 
was to frustrate the Union's illegal strategy and that Respondent' S ac- 
tions, therefore, were only in support of its legitimate bargaining posi- 
tion. On the other hand, Engle's testimony that the Union's plan to se- 
cure simultaneous bargaining about the pension- insurance agreement 
at many locations in 1967 was a consideration in Respondent's bargain- 

ing strategy strengthens the finding that a factor in the deadlock which 
developed was Respondent's desire to achieve an early modification and 
extension of the pension-insurance contract. : 

First of all, the evidence about "coordinated bargaining” or con- 
current local strikes does not of itself establish a refusal to bargain on 
the Union's part within the meaning of the Act. The Union had the right 
to consult with other locals about common concerns and could even 
insist upon common expiration dates for its local agreements. 2n/ The 
Union, as could the employer, could suggest agreement on nonmandaiory 


subjects, such as multiplant or employer bargaining on the basis of a 


different unit, but not insist on such to point of impasse, 28/ and I find 


i TTT 

2 United States Pipe and Foundry Company v. N.L, RB, 298 F.2d 
873 (C.A. 5); American Radiator & Standard lard Sanitary Corporation, 155 
NLBB No. 62. 


28/ N.L.R.B. v. International Brotherhood of Electrical Workers, 
rhooe 
266 F.2d 349 (C.A. 5), International Longshoremen's Association, Inc. 
et al. (New York Shipping Assn., Inc ) y, 118 NLRB 14 1. 


/ 
no evidence that the Union did so in this case. ne The local union, which 


is the charging party here, resolved, it is true, not to accept any change 
in the Pension- Insurance agreement until it expired in 1967, but this it 
had a right to do, because Congress had removed that subject from the 
area of mandatory bargaining. Although the local agreed to"... consult 
the IUD- Union Carbide Steering Committee, and consider its views and 
advise before accepting any final Company proposal," there is no evidence 
that the local "locked” itself in by agreeing to take nothing that was not 
approved by other unions representing other bargaining units, and, as a 
matter of fact, there is evidence in the record that many locals of other 
unions, including locals of the International Union in this case, have signed 
the Company's new pension- insurance proposal. 30/ 

In the second place, even if one should suspect that the Union's 
strategy included more than mere consultation with its sister locals, the 
Company's injection of the nonmandatory subject into bargaining makes it 
almost impossible to assay the Union's motives. If the pension- insurance 
issue is removed from the data to be analyzed—which it is almost im- 
possible to do for it was ever present—the record seems to show that both 
sides were engaging in hard bargaining for the best economic deal they 
could make, and when the pension-insurance issue is included in the pic- 
ture it is logical to assume, since the subject is legally extraneous by the 
terms of the Act itself, that it frustrated or impeded the bargaining proc- 
€sS more than any supposed union conspiracy. 

Third, if Respondent's sole object was to get an early agreement on 
bargainable items it could have tested the Union's good faith and locked 


29, ia : : : 

— I do not mean to suggest that if a union should bargain in bad faith 
by, for example, demanding a closed shop or an agreement in violation 
of Section 8(e), that an employer may insist upon attaining a concession 
on a nonmandatory subject and lockout to thatend. I know of no case 
which so holds, and nothing in American Shipbuilding suggests that re- 
sult. 


/ 
$0/ GC. Ex 10. 
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the employees out in search of an agreement which did not contain the 
nonbargainable matter, but Respondent chose right up to the last to pro- 
pose the pension-insurance plan, and this is an added indication, therefore, 
that one of the ends that Respondent sought to achieve was modification of 
that agreement and not just a settlement of subjects which must be bar- 
gained about if the statutory mandate is to be met. | 

American Ship Building Company affords Respondent no protection. 
That case excuses a lockout after an impasse in support of an employer's 
legitimate bargaining position. The impasse in this case was of the 
Company's own making, andthe lockout was in aid of a bargaining posi- 
tion which Respondent had no right to take. 31/ | 

I find and conclude, therefore, as alleged in the complaint, that by 
insisting to a point of impasse that the Union accept its “package offer" 
containing an extended pension- insurance agreement, by locking out its 
employees for the same purpose and by threatening its employees that it 
would shut down its plant if the Union did not agree to recommend to em- 
ployees that they ratify Respondent's June 29, 1966, contract offer, Re- 
spondent engaged in, and is engaging in unfair labor practices as defined 
in Sections 8(a)(1}(3), (5) and (d) of the Act. : 

IV. The effect of the unfair labor : 
practices upon commerce 

The activities of Respondent Company set forth in section Ill, above, 

occurring in connection with the operations of Respondent as described 


in section I, above, have a close, intimate and substantial relation to 


317 ‘ : 

oe See American Stores Packing Co., 158 NLRB No. 46, where the 
Board said that there is nothing in American Ship Building to suggest 
that the Court viewed the lockout as permissible in support of unlawful 
bargaining demands. In Tonkin Corp. of California, 158 NLRB No. 110, 
the Board in considering the impact of American Ship Building, said a 
lockout was not for the sole object of applying pressure ‘in support of a 
legitimate bargaining position, but was motivated by purposes repugnant 
fo certain sections of the Act. Here, of course, Respondent's suggestion 
for change in the pension- insurance agreement was not unlawful, but its 
insistence was a refusal to bargain, and its lockout in support thereof 
was repugnant to Section 8(a) (5) and (a) of the Act. 
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trade, traffic, and commerce among the several States and, such of them 
as have been found to constitute unfair labor practices, tend to lead to labor 


disputes burdening and obstructing commerce and the free flow of commerce. 


Vv. The remedy 

It having been found that the Respondent Company engaged in unfair 
labor practices in violation of Section 8(a) (1), (8) and (5) of the Act, it 
will be recommended that the Respondent cease and desist therefrom and 
take certain affirmative action designed to effectuate the policies of the 
Act. 

Having found that Respondent locked out its employees and refused 
to bargain with the Union, it will be recommended that Respondent resume 
operations at its Alloy plant and offer to those employees locked out im- 
mediate and full reinstatement to their former or substantially equivalent 
positions, without prejudice to their seniority and other rights and priv- 
ileges, and make them whole for any loss of earnings they may have suf- 
fered by reason of Respondent's refusal to bargain and discrimination 
against them, 32/ 
which they would have earned as wages from the date of the lockout to the 
date of offer of reinstatement and in a manner set forth in F. W. Woolworth 
Company, 90 NLRB 289. Interest on backpay shall be computed in the 
manner set forth in Isis Plumbing & Heating Co., 138 NLRB 716. 


by payment to them of a2 sum of money equal to that 


In addition, in order to remedy Respondent’s refusal to bargain in 
good faith with the Union, it will be recommended that Respondent be or- 
dered to bargain collectively, upon request, with the Union as the exclu- 
sive representative of the employees in the appropriate unit, and, if an 
understanding is reached, embody such understanding in a signed agree- 


ment. 


34/ yipreboard Paper Products Corp. v. N.L.R.B., 379 U.S. 203. Even 
if Respondent had not discriminated against employees by its lockout 
within the meaning of Section 8(a)(3) of the Act, which I have found it 
did, the remedy for the Section 8(a)(5) violation would be the same, since 
the employees were laid off as part of a bargaining position which was 


inimical to good faith bargaining as defined in the Act. 
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It will also be recommended that Respondent preserve and make 
available to the Board upon request, payroll and other records to facili- 
tate the computation of backpay. | 

It will further be recommended, in view of the nature of the unfair 
labor practices the Respondent has engaged in, that it cease and desist 
from infringing in any manner upon the rights of employees guaranteed 
by Section 7 of the Act. 

Upon the basis of the foregoing findings of fact and upon the entire 
record in the case, the undersigned makes the following: 


Conclusions of Law 


1. The Respondent is engaged in commerce within the meaning of 


Section 2(6) and (7) of the Act. 

2. The Union is a labor organization within the meaning of Section 

2(5) of the Act. | 

3. All hourly paid employees employed at the Respondent's Alloy 
Works in Fayette County, West Virginia, including head furnacemen and 
head mix men, but excluding patrolmen, timekeepers, medical department 
employees, laboratory employees, employees in the Alloy coal mine and 
all guards, professional employees and supervisors as' ‘defined in the Act, 
constitute an appropriate unit for the purpose of collective bargaining with- 
in the meaning of Section 9(b) of the Act. 

4. The Union has been, and is now, the statutory representative of 
said employees. | 

5. By refusing to bargain with the Union as found above on June 29, 
1966, and thereafter, Respondent engaged in and is engaging in unfair labor 
practices within the meaning of Section 8(a)(5) and (1) of the Act. 

6. By threatening to lockout and by locking out its employees on 
July 1, 1966, as found above, Respondent engaged in and is engaging in 
unfair labor practices within the meaning of Section s(a)(1), (3) and (5) of 
the Act. 

7. The aforesaid unfair labor practices are unfair labor practices 
affecting commerce within the meaning of Section 2(6) and (7) of the Act. 
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Upon the foregoing findings of fact and conclusions of law and the 
entire record, and pursuant to Section 10(c) of the Act, I hereby issue 
the following: 

RECOMMENDED ORDER 


Union Carbide Corporation, Mining and Metals Division, its officers, 
agents, successors, and assigns, shall: 
1. Cease and desist from: 

(a) Threatening employees that it will shut down its plant if 
the Union does not agree to recommend to employees that they ratify 
and accept Respondent's contract offer of June 29, 1966. 

(b) Locking out employees for the purpose of causing the em- 
ployees and the Union to abandon Union demands and accept the terms of 
the final contract offer made by Respondent on June 29, 1966. 

{c) Refusing to bargain with the Union by conditioning negotia- 
tions with the Union for a new agreement on the Union's acceptance of Re- 
spondent’s June 29, 1966, final offer, and by locking out employees, with- 
out complying with the requirements of Section 8(d) of the Act, because 
the Union failed to accept Respondent's June 29, 1966, offer. 


(a) In any other manner interfering with, restraining, or 


coercing employees in the exercise of rights guaranteed them by Section 
7 of the Act. 

2. Take the following affirmative action which will effectuate the 
policies of the Act: 

(a) Resume operations at the Alloy Works and offer to those 
employees locked out immediate and full reinstatement to their former 
or substantially equivalent positions without prejudice to their seniority 
or other rights and privileges, and make them whole for any loss of pay 
suffered by them in the manner set forth in the "Remedy" section of this 


Decision. 
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(b) Notify any of the above-named employees, if presently 
serving in the Armed Forces of the United States of America, of their 
right to full reinstatement upon application in accordance with the Selec- 
tive Service Act and Universal Military Training and Service Act of 
1948, as amended, after discharge from the Armed Forces. 

(c) Bargain with the Union, upon request, as the exclusive 
representative of the employees in the appropriate unit found herein 
with respect to wages, hours, and other conditions of employment, and, 
if an understanding is reached, embody such in a signed agreement. 

(d) Preserve and, upon request, make available to the Board 
or its agents, all payroll records and other records in Respondent's pos- 
session necessary for the computation of lost earnings due hereunder. 

(e) Post at its Alloy Works copies of the notice hereto attached 
and marked "Appendix."39/ Copies of said notice, to be furnished by the 
Regional Director for the Ninth Region shall, after being duly signed by 
Respondent or its representatives, be posted by Respondent immediately 
upon receipt thereof and be maintained by it for 60 consecutive days there- 
after in conspicuous places, including all places where notices to employ- 
ees are customarily posted. Reasonable steps shall be taken by Respond- 
ent to insure that said notices are not altered, defaced, or covered by any 


other material. 


33/ In the event that these Recommendations be adopted by the Board, the 
words "A DECISION AND ORDER" shall be substituted for the words "THE 
RECOMMENDATIONS OF A TRIAL EXAMINER" in the notice. In the further 
event that the Board's Order be enforced by a decree of the United States 
Court of Appeals, the words "A DECREE OF THE UNITED STATES COURT 
OF APPEALS ENFORCING AN ORDER" shall be substituted for the words 
"A DECISION AND ORDER." 
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{f) Notify the said Regional Director in writing within 20 days 
from the date of receipt of this Decision and Recommended Order what 
34/ 


steps Respondent has taken to comply herewith — 


Dated at Washington, D. C. 


/s/ George J. Bott 
Trial Examiner 


34/ In the event that this Recommended Order be adopted by the Board, 
this provision shall be modified to read: "Notify the Regional Director 
for the Ninth Region, in writing, within 10 days from the date of this Order, 
what steps it has taken to comply herewith." 


APPENDIX 
NOTICE TO ALL EMPLOYEES 


PURSUANT TO 


THE RECOMMENDATIONS OF A TRIAL EXAMINER OF THE 
NATIONAL LABOR RELATIONS BOARD 


and in order to effectuate the policies of the 


NATIONAL LABOR RELATIONS ACT 
(AS AMENDED) 


we hereby notify our employees that: 


WE WILL resume operations at the Alloy Works and offer to those employees 
locked out on July 1, 1966. immediate and full reinstatement to! their former 
or substantially equivalent positions without prejudice to seniority and other 

rights and privileges and make them whole for any loss of pay suffered as a re 

sult of the lockout 


WE WILL NOT insist, in collective bargaining negotiations with the Union, that 
the Union accept our June 29, 1966, offer containing an extension of the pen- 
sion-insurance agreement i 


WE WILL NOT threaten to lock out or lock out employees in order to cause 
the Union to accept or recommend for ratification our June 29. 11966, proposal. 


WE WILL bargain collectively in good faith with OIL. CHEMICAL AND ATOMIC 
WORKERS INTERNATIONAL UNION, LOCAL 3-89, AFL-CIO, as the ex- 
clusive representative of all employees in the bargaining unit described below 

with respect to wages, hours of employment and other conditions of employ- 
ment, and if an understanding is reached embody it in a signed agreement. The 
bargaining unit is: 


All hourly paid employees employed at the Alloy Works. inclading head 
furnacemen and head mix men but excluding patrolmen, timekeepers, 
medical department employees. laboratory employees. employees at the 
Alloy coal mine and all guards. professional employees and supervisors 
as defined in the Act. 


WE WILL NOT inany other manner .nterfere with. restrain oticoerce our 
employees in the exercise of the right to self organization, to form organizations, to 
join or assist the above-named or any othec labor organization, to bargain collective- 
ly through representatives of their own choosing, and to engage iin other con- 
certed activities for the purpose of collective bargaining or other mutual aid or 
protection, or to refrain from any or all such activities. except to the extent 
that such right may be affected by an agreement requiring membership in a 
labor organization as a condition of employment, as authorized in Section 8(a) 
(3) of the Act. 


UNION CARBIDE CORPORATION, 
MINING AND METALS DIVISION 
(Employer) 


By 


EN 


(Representative) (Title) 


——— 


ee 


This Notice must remain posted for 60 consecutive days from the date of posting, and 


must not be altered, defaced. or covered by any other material. 


have any question concerning this Notice or compliance with its provisions, 


If employees 
they may communicate directly with the Board's Regional Office, Room 2407, Federal Office 


Building. 550 Main Street. Cincinnati, Ohio 45202 (Tel. No. 684-3663). 
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DECISION AND ORDER 


On October 14, 1966, Trial Examiner George J. Bott issued his 
Decision in the above- entitled proceeding, finding that the Respondent had 
engaged in and was engaging in certain unfair labor practices, and re- 
commending that it cease and desist therefrom and take certain affir- 
mative action, as set forth in the attached Trial Examiner's Decision. 
Thereafter, the Respondent filed exceptions to the Trial Examiner's 
Decision and a supporting brief. 2/ The General Counsel filed a reply 
brief in support of the Trial Examiner's Decision. The Charging Party 
filed limited exceptions to the Trial Examiner's Decision, with a brief 
in support thereof. | 

Pursuant to the provisions of Section 3(b) of the National Labor Re- 
lations Act, as amended, the National Labor Relations Board has delegated 
its powers in connection with this case to a three-member panel 

The Board has reviewed the rulings of the Trial Examiner made at 
the hearing and finds that no prejudicial error was committed. The rul- 
ings are hereby affirmed. The Board has considered the Trial Examiner's 
Decision, the exceptions, briefs, and the entire record in this case, and 
hereby adopts the findings, conclusions, and recommendations of the Trial 
Examiner only to the extent consistent herewith. 

As described more fully in the Trial Examiner's Decision, the Re- 
spondent and the Union have been parties to successive collective-bargain- 
ing agreements covering the bargaining unit employees at the Respondent's 
piant in Alloy, West Virginia, for some 20 years. These so-called basic 
agreements, establishing the basic terms and conditions of employment, 


including wages, hours, and vacations, have generally been executed for 


* Ke ® 


2/ Respondent also filed a Motion to Reopen the Record and Receive 
Further Evidence, which was opposed, in separate memoranda, by the 
General Counsel and the Charging Party. In view of our findings, con- 
clusions, and disposition of this case, as set forth below, Respondent's 
motion is hereby denied. 


2-year terms. The last such agreement, by its terms, expired at 12:01 
a.m, on July 2, 1966, 

Since 195, when health, pension, and other insurance benefits were 
first made available to Respondent's unit employees, 3/ the parties have 
also maintained successive parallel contracts covering these benefits. 
These so-called pension- insurance agreements have traditionally been - 
executed for 5-year terms. In the past, however, the parties have modi- 
fled the pension- insurance agreements in mid-term and thereupon extended 
them for new 5-year periods, The current pension-insurance contract, 
by its terms, remains effective until July 2, 1967, 

The events herein involved the negotiations for a new basic agree- 
ment, to succeed the one which expired on July 2, 1966. Pursuant to the 
provisions of the then current basic agreement, the Union notified the 
Respondent on April 29, 1966, 4/ of its desire to negotiate modifications 
in that agreement, at the same time giving notice to the appropriate 
Federal and State mediation agencies, as required by Section 8(d) of the 
National Labor Relations Act, as amended. Negotiations began on May 12, 
and at their second bargaining session on May 18 the Union presented 
Respohdent with 54 written demands, Between May 12 and June 29, the 
parties held 16 bargaining sessions, in which the Union’s demands and 
the Respondent’s counter- proposals were reviewed and discussed. In 
the course of these meetings the Respondent, in addition to making various 
separate concessions with respect to the Union’s demands, offered three 


“package” proposals for settlement. The Respondent's first and last 


“package” offers of June 6 and June 29, respectively, included, among 


other items, an improved vacation plan and improved benefits under the 


7 Prior to 1950 the pension- insurance benefits were available only to 
Respondent's nonunit employees, 1.e., the employees at Respondent's ap- 
proximately 100 plants who are not represented by labor organizations, 
and the nonbargaining unit employees at Respondent's various organized 
plants. 


4/ Unless otherwise indicated, all dates are in 1966. 
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pension- insurance agreement, with an extension of the latter agreement 
for a new 5-year period. The second "package" proposal, made on June 
28, on the other hand, contained neither the vacation plan nor the improved 
pension- insurance provisions, but increased the wage offer previously 
made by Respondent. The Union accepted none of Respondent's individual 
or "package" proposals, nor did it offer any compromise solutions. It 
merely indicated that the various proposals were insufficient and below 
-he Union's expectations. Thus, on July 1, when the Union rejected the 
Respondent's "final package" proposal of June 29, the parties reached an 
impasse in their negotiations. And, on July 2, after the current basic 
agreement expired, the Respondent closed its plant and locked out its 
employees. | 

The Trial Examiner concluded that Respondent, by the above con- 
duct, violated Section 8(a) (5), (3), and (1) of the Act. Wwe find merit in 
Respondent's exceptions to that conclusion. For the reasons fully set 
forth by him, we agree with the Trial Examiner's finding that the pension- 
insurance agreement, having an effective date to July 2, 1967, was not a 
mandatory subject of bargaining during the 1966 basic contract negotia- 
tions herein, and that the Union, therefore, was not required to bargain 
about, nor could the Respondent lawfully insist upon, any modifications 


thereof. 


We do not agree, however, with the Trial Examiner's further find- 


ing that Respondent unlawfully insisted to the point of impasse on Union 
acceptance of the nonmandatory demand, or that Respondent thereafter 
locked out its employees for that purpose. In our view, the facts herein 
do not establish that Respondent unlawfully insisted upon a nonmandatory 
bargaining demand. To the contrary, we find Respondent's entire course 
of conduct during the negotiations was aimed at the single purpose of 
reaching a settlement on the terms of a new basic contract before the 
current agreement expired on July 2; that Respondent proposed improve- 
ments in the pension- insurance agreement in an effort to speed, rather 


than frustrate, the negotiations toward settlement; and, that the lockout, 
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therefore, after impasse was reached on issues other than the pension- 
insurance matter, constituted permissible pressure in support of Re- 
spondent’s legitimate bargaining position. 5/ 

The statutory obligation to bargain collectively is defined in Section 
8(d) as ". . . the performance of the mutual obligation of the employer 
and the representative of the employees to meet at reasonable times and 
confer in good faith with respect to wages, hours, and other terms and 
conditions of employment. . . but such obligation does not compel either 
party to agree to a proposal or require the making of a concession..." 
It is well settled, however, that this obligation to bargain does not mean 
that bargaining must be confined to the statutory subjects. 6/ Either 
party may lawfully propose nonmandatory bargaining items. Neither 
party may insist, however, or condition its bargaining or the execution 
of any agreement, upon acceptance of such demand by the other party. v/ 
The Respondent, therefore, did not violate its duty to bargain in good 
faith when, on June 6, it initially proposed certain modifications in the 
current pension-insurance agreement. Nor was it unlawful insistence for 
Respondent to refer to its June 6 ""package"’ offer during two subsequent 
bargaining sessions when the Union's wage and vacation demands were 
discussed. For, the Union had not expressly and unequivocally rejected 
that offer or the nonmandatory bargaining demand contained therein. 
After Respondent presented its “final offer” on June 29, the Union ne- 
gotiators for the first time declared their opposition to Respondent's 
injection of the nonmandatory issue into the basic contract negotiations. 
In these circumstances, however, it can hardly be said that Respondent's 
insertion of the nonmandatory subject in its "final offer” of June 29 con- 
stituted unlawful insistence in the face of a clear and express refusal by 
the Union to bargain about the pension-insurance modifications. : 


PSS Set ee 
5 the American Ship Building Company, 380 U. S. 300. 
6/ 


q/ 


Wooster Division of Borg-Warner Corp., 366 U.S. 342. 


Toid. 


8/ Cf., District 50, United Mine Workers of America (Central Soya 
Company, inc.), 142 NLRB 930, 939. 
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As set forth by the Trial Examiner, Respondent made repeated 
concessions, both separately and in "package" form, on the Union's 54 
demands in its effort to speed a settlement of the contract dispute be- 
fore the current basic agreement expired on July 2. On the other hand, 
the Union, after 16 bargaining sessions, had neither receded nor offered 
to compromise with respect to its original demands. of It is clear, 
therefore, that the parties were far from reaching agreement on the 
basic ‘terms of the new contract. And, when the Union rejected Respon- 
dent's "final offer,'' on the eve of the current agreement's expiration 
date, the impasse in bargaining was inevitable. 

In view of all the facts and circumstances, including the long 
bargaining history of the parties, we are persuaded that the inclusion of 
the nonmandatory bargaining demand in Respondent's June 29 "package" 
was not a factor in causing the impasse. Accordingly, it has not been 
established that Respondent insisted on the nonmandatory bargaining 
demand to the point of impasse. And, we are equally convinced that 
Respondent did not employ the subsequent lockout for the unlawful pur- 
pose of obtaining the nonmandatory bargaining item or otherwise to 
frustrate or undermine the Union's position as the bargaining represen- 
tative of Respondent's employees. | 

Having found that the Respondent's conduct during the negotiations, 


including the lockout after impasse in bargaining was reached, was not 


unlawful, 10/ we shall dismiss the complaint in its entirety. 


“97 : ; ; mee 

2/ The Union had withdrawn 2-1/2 of its 30 original so-called non- 
economic demands, adhering, however, to all of its original 24 economic 
requests. However, on June 28, the Union presented three entirely new 
demands which, for that reason, were promptly rejected by Respondent. 


10/ The American Ship Building Company, supra. 
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ORDER 


Pursuant to Section 10(c) of the National Labor Relations Act, as 


amended, the National }.abor Relations Board hereby orders that the 
complaint herein be, and it hereby is, dismissed in its entirety. 
Dated, Washington, D. C. June 9, 1967. 


John H., Fanning, Member 
Gerald A, Brown, Member 
Howard Jenkins, Jr., Member 


NATICNAL LABOR RELATIONS BOARD 
(SEAL) 


BRIEF FOR PETITIONER 


united States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,289 


NATIONAL LABOR RELATIONS BOARD, 


and 


UNION CARBIDE CORPORATION, 
MINING AND METALS DIVISION, 


On Petition for Review of a Decision and Order 
> of the: National: Labor Relations Board 


oo 


ieee 


(i) 


QUESTIONS PRESENTED 


1. Whether the Board properly found that the Com- 
pany did not insist that the Union accept its proposal con- 
cerning a non-mandatory bargaining subject during collective 
bargaining negotiations, and therefore, did not violate Sec- 
tions 8(a)(5) and (1) of the Act. 


2. Whether the Board properly found that the sole 
purpose of the Company's lockout was to bring permissible 
pressure on its employees and their Union in support of its 
legitimate bargaining position within the meaning of Amer- 
tcan Shipbuilding Co. v. NLRB, 380 US. 300, and therefore, 
the lockout did not constitute violations of Sections 8(a)(5), 
(3), and (1) of the Act. 
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Hnitet States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,289 


| 
OIL, CHEMICAL AND ATOMIC WORKERS INTERNATIONAL 
UNION, LOCAL 3-89, AFL-CIO, 


| 
Petitioner, 


Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent, 


and 


UNION CARBIDE CORPORATION, 
MINING AND METALS DIVISION, 


On Petition for Review of a Decision and Order 
of the National Labor Relations Board 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


This case is before the Court on a petition for review of a Deci- 
sion and Order of the National Labor Relations Board. This Court has 


jurisdiction under Section 10(f) of the National Labor Relations Act, 
29 U S.C. $160(£). 


STATEMENT OF THE CASE 


The Petitioner in this case, Local 3-89 of the Oil, Chemical 
and Atomic Workers Union, AFL-CIO (hereinafter referred to as 
the Union), has for many years been the collective bargaining rep- 
resentative of the approximately 1200 production and maintenance 
employees at the Alloy, West Virginia plant of Union Carbide Cor- 
poration, Mining and Metals Division (hereinafter referred to as 
the Company). 


In May 1966, the parties commenced negotiations for a new 
basic collective bargaining agreement, to replace their existing one 
which was to expire on July 2, 1966. At that time, the parties also 
had a separate agreement covering pension and insurance benefits, 
which was not to expire until July 2, 1967. 


In the course of the 1966 negotiations, the Company proposed 
that certain changes be made immediately in the pension-insurance 
agreement, and that it be extended to July 2, 1971. The Union re- 
jected this proposal. Nevertheless, on the eve of the expiration of 
the basic collective bargaining agreement, the Company made a final 


"package" offer of settlement, which included its proposal to amend 


and extend the pension-insurance agreement. The Company informed 
the Union that unless the entire "package" was promptly accepted, 
the Company would close its plant until an agreement was reached. 
The Union rejected the offer, and the Company closed the plant. 


There is no dispute that the pension-insurance agreement was 
not then open for bargaining. There is also no dispute that, in these 
circumstances, the Company did not have the right to insist upon 


acceptance of its pension-insurance proposals, or to lockout the em- 
ployees in an effort to compel acceptance of these proposals. The 
Trial Examiner in this case found that the Company had committed 
these violations, and recommended the issuance of a remedial order. 
The Board, however, disagreed with the Trial Examiner" s findings, 
and dismissed the complaint. 


In order to determine whether the Board or ie Trial Examiner 
was correct, it is necessary to consider not only the 1966 negotiations, 
but the background against which those negotiations took place. After 
summarizing that background, we will return to a more detailed de- 
scription of the 1966 negotiations. We will then review the conflicting 
decisions of the Trial Examiner and the Board. | 


Background 


Union Carbide Corporation is one of the nation's largest com- 
panies. It owns approximately 200 plants, located throughout the 
country, and bargains with approximately 24 unions representing em- 
ployees in more than 100 of those plants (J.A. 229). 


Although the Company has always negotiated separate collective 


bargaining agreements with each of the unions with which it deals, it 
has traditionally exercised a considerable degree of centralized con- 
trol of its labor relations. It maintains an entire labor relations staff 
at its corporate headquarters in New York, headed by a General Man- 
ager of Industrial Relations (J-A. 99-100). In addition, each of its 
twelve major divisions has its own department of industrial relations 
(J.A. 100). These corporate and divisional industrial relations offi- 
cers keep in close contact with the management personnel who handle 
labor relations at the various plants (J.-A. 112-113). : 


The notes or minutes made by the management participants in 
collective bargaining negotiations at the plant level are circulated 
routinely to the men who have division-wide and corporation-wide re- 
sponsibilities (J.A. 161-162). And major decisions, at least, such as 
the decision to close the Alloy, West Virginia plant, are made at cor- 
porate headquarters (J.A. 118-119). 


The Company's centralized control of labor relations is most 
apparent in the area of pensions and insurance. The Company does 
not actually have separate pension and insurance plans for each plant. 
Rather, it has maintained uniform, Company-wide pension and insur- 
ance plans, covering all of its employees, salaried and hourly, union 
and non-union. The terms of these plans are developed at the Com- 
pany headquarters in New York (J.A. 122), and are then simply em- 
bodied in local labor agreements. Thus, for example, the agreement 
on pensions and insurance at the Alloy, West Virginia plant simply 
incorporated by reference the Company-wide pension and insurance 
plans (J.A. 175-176). 


The Company has used a rather simply technique for maintain- 
ing the uniformity of its pension and insurance plans. When from 
time to time it decided to change these plans, it would first put the 
desired changes into effect for all of its non-union employees. It 
would then approach the individual unions at its respective plants and 
offer to ‘embody the same improvements in their local pension and in- 


surance agreements — in return for an extension of those agreements. 
While no union was required to accept those changes, particularly 
when they were proposed during the contract term, a refusal to accept 
them would mean that the union's members would be denied the new 
benefits which the non-union employees were already enjoying. More- 
over, no individual union, on its own, could realistically expect that it 


would be able to negotiate greater improvements than those which had 
already been granted to the non-union employees, and which would ulti- 
mately be accepted by all or most of the other unions. Thus, the un- 
ions traditionally simply accepted the changes which the Company had 
initially granted to the non-union employees (J.A. 14-15, 104-105, 207). 


In January, 1965, the Company, in accordance with its usual 
practice, announced that it was granting certain improvements in pen- 
sions and insurance to its non-union employees, to be effective immedi- 
ately (J.A. 105-107, 123). This time, however, several of the unions 
decided that they did not want once again merely to accept the Compa- 
ny's program. Instead, they began to develop a plan which they hoped 
would give them a more effective voice in collective bargaining, par - 
ticularly with respect to pensions and insurance. | 


For many years, there had been in existence an organization of 
various unions representing the Company's employees, which was 
known as the Carbide Nationwide Council (J.A. 108- -109). Prior to 
1966, this Council had never had any role in collective bargaining 
(J.A. 109). Despite the Company's centralized control of labor rela- 
tions, and its Company-wide policies on such matters as pensions and 
insurance, each union had traditionally bargained independently with- 
out any effort to consult or exchange information with the unions in 
the Company's other plants. In 1965, however, the unions represented 
in the Carbide Council decided that they might be able to negotiate 
more effectively if they developed a program for cooperation and co- 
ordination in bargaining, particularly on such Company-wide issues 
as pensions and insurance. Accordingly, they began to develop such a 
program, with the guidance and assistance of the Industrial Union De- 
partment (IUD) of the AFL-CIO, which maintains a staff for the pur- 
pose of assisting its affiliated unions in such matters. 


The long-range goal of these unions was to develop a technique 
for coordinated bargaining on pensions and insurance in 1967, when 
their pension-insurance agreements were due to expire. In addition, 
they planned to coordinate the activities of those unions which were 
to enter into negotiations for new basic agreements in 1966. Such co- 
ordination was to consist of the development of common bargaining 
demands and goals, a constant exchange of information during negotia- 
tions, and a procedure by which each union would consult with the 
others before entering into any agreement (J.A. 202-204). + The Com- 
pany was well aware of these activities (J.A. 168-169). 


In December 1965, as these plans were being made by the unions, 
the Company announced that it was establishing for its non-union em- 
ployees a substantially improved vacation policy, to take effect in 1966. 
Under this new policy, employees with five or more years of service 
would receive an additional week of vacation each year, and employees 
with thirty years of service or more would receive an additional two 
weeks (J.A. 107-108). When Local 3-89 learned that the Company had 
granted these improved vacations to its non-union employees, it re- 
quested a meeting with the Company for the purpose of discussing 


z In recent years, this type of coordination among unions representing differ- 
ent plants of the same employer has become very common. See Klein, "New 
Labor Linkup: Industrial Unions Form Joint Groups to Boost Power at Negoti- 
ations," Wall Street Journal, Tuesday, February 15, 1966, p. 1; Trade Union 
Alliances for Collective Bargaining, 88 Monthly Lab. Rev. No. 5, p. I (May 
1965). Such union activity has been held lawful by the NLRB, See, e.g., Amer- 
ican Radiator & Standard Sanitary Corp., 155 N.L.R.B. 736 (1965), reversed on 
other grounds, 65 L.R.R.M. 3071 (6th Cir. Aug. 8, 1967); Standard Oil Co., 137 
N.L.R.B. 690 (1962), enforced, 322 F.2d 40 (6th Cir. 1963). See also McLeod 
v. General Elec. Co., 257 F. Supp. 690 (S.D.N.Y. 1966), reversed, 366 F.2d 847 
(2d Cir. 1966), remanded, 385 U.S. 637 (1967). Indeed, coordinated bargaining 
by unions is nothing more than the converse of what employers have been doing 
for many years. See McPherson, Cooperation Among Auto Managements in 
Collective Bargaining, 11 Lab. L.J. 607 (1960); Pierson, Cooperation Among 
Managements in Collective Bargaining, 11 Lab. L.J. 621 (1960). 


whether the same improvements could be adopted for the benefit of the 
Union-represented employees at the Alloy plant (J A. 123-124, 208). 
The Company agreed to meet, and the meeting was held on January 19, 
1966 (J.A. 124-125, 209). At that meeting, the Company proposed that 
its existing agreements with the Union be amended to provide both the 
vacation improvements which had been granted to the non-union em- 
ployees in January 1966, and the pension and insurance improvements 
which had been granted to the non-union employees in January 1965. 

In return, however, the Company wanted an extension of the existing 
pension-insurance agreement until July 1, 1971 (J.A. 125). If the Un- 
ion had agreed to the Company's proposal, it would have meant that 
pensions and insurance would not be negotiable in 1967. The Union 
would therefore be precluded from participating in the planned coordi- 
nated bargaining on pensions and insurance which was to take place in 
1967. This, of course, is the reason why the Company wanted the ex- 
tension (J.A. 73). And for precisely the same reason, the Union turned 
the Company's proposal down. | 


It appears that similar proposals were made by the Company to 
the unions at its other plants, and as a result the matter was discussed 


among the unions at a meeting of the Carbide Council in Washington on 
February 25, 1966 (J.A. 202). It was "the unanimous decision" of 
these Unions "to turn down these Vacation changes if they are tied to 
the acceptance of the 1965 Pension and Insurance changes which the 
Company offered which also extend those agreements for an additional 
five years" (JA. 202). 


At the same meeting, further plans were made for coordination 
of the bargaining activities of those unions which were to enter negotia- 
tions for new basic agreements in 1966. A form of resolution was de- 
veloped for adoption by each union, providing for the union* S participa- 
tion in coordinated bargaining. The resolution also provided that 


"Those Local Unions whose Pension and Insurance agreements expire 
in the year 1967 will not accept any changes in those plans until changes 
are negotiatediin 1967" (J.A. 204). This resolution was subsequently 
adopted by the Union in this case (J.A. 89-90). 


The scene was thus set for the 1966 negotiations. 


The 1966 Negotiations 


On April 29, 1966, the union, in accordance with the procedures 
specified in the basic agreement, notified the Company of its desire 
to terminate that agreement and to negotiate a new one (J.A. 210). No 
reference was made in this notice, of course, to the separate pension- 
insurance agreement, which by its terms was not then subject to nego- 
tiation. 


The parties held their first negotiating meeting on May 18, 1966, 
at which the union submitted a list of 54 proposals for changes in the 
basic agreement (J.A. 131-132, 177-189). At subsequent meetings 
these proposals were explained and discussed, and the Company pre- 
sented written responses to these proposals (J.A. 133-135, 216-225). 


At a meeting on June 2, the Company made its first package set- 
tlement proposal (J.A. 81-82, 135-136). Included in this proposal were 
a wage increase averaging fifteen cents per hour over two years, an 
additional paid holiday, the new vacation plan which had been given to 
the non-union employees that year, and the changes in the pension and 
insurance plans which had been given to the non-union employees in 
1965. The proposal also provided for a five-year extension of the pen- 
sion-insurance agreement (J.A. 135-137, 231-232). The pension- - 
insurance proposal was, of course, the same one which the union had 
rejected in January. 


In the course of the discussion on this "package" proposal, the 
Company's chief negotiator, J. N. Miles, said: "So there will be no 
mistake, the vacation plan and the pension and insurance plan are tied 
together." (J.A. 138.) Later on the same day, after a luncheon break, 
Mr. Miles’ assistant, Mr. Graham, put the matter somewhat differ - 
ently. He stated: | 


"We did present the pension and insurance agree- 
ment for five years and the vacation plan im- 


provements as a package. Vacations as pro- 

posed would result in a substantial cost. How- 

ever, the union does have the right to accept the 

package or to bargain as they see fit." (J.A. 

138, 232-233.) 2 

The Union rejected the proposal (J.A. 20-21, 233), and on June 

10 filed an unfair labor practice charge against the Company for 
"Failure . . . to bargain on vacation plan without making it contingent 
upon Union accepting Company pension and insurance plans which are 
not open for negotiations until 1967." (J.A. 233, n. 6). 


At a subsequent meeting on June 13, in the course of reviewing 
the Union's proposals, the parties reached the item relating to vaca- 
tions. At that point, the Company reminded the Union of its June 2 
offer. Mr. Frank, the Union's chief negotiator, then said: "As I un- 
derstand it, the improvements in the vacation plan were tied to our 
acceptance of the improvements in the pension plan with the under- 
standing that the pension and insurance agreement would be extended 
for five years. Is that right?” (J.A. 141.) The Company, which had 


2 Both Mr. Miles' and Mr. Graham's statements as set forth above are 
taken from Mr. Miles' testimony. The Union's chief negotiator, Mr. John 
Frank, remembered these statements somewhat differently = 78, 92-93), 
but there was no significant difference in substance. 
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by then received the Union's unfair labor practice charge, answered 
as follows: 


"It was presented that way on the morning of 
the 2d. However, as you will remember, John 
Graham corrected that in the afternoon portion of 
the meeting. We are willing to bargain on any of 
your proposals as well as the package proposal 
that we made in the hopes of an early settlement. 
It is a pretty healthy package and, as you must 
understand, we reserve the right to change or 
modify any of the proposals that we have made in 
order to reach a satisfactory conclusion to this 
negotiations. 


i "The pension and insurance agreement, how- 
ever, are not tied to the vacation plan improve- 
ments although both of them, as well as the other 
company proposals, are all in the same package. 
We are interested in seeing these improvements 
in 'the pension plan made available for our Alloy 
employees as soon as possible, but we are willing 
to make them available beginning in 1967 if that 
is your wish." (J.A. 141-142.) 


At this meeting, the Union again rejected the Company's offer (J.A. 
142). 


At another meeting, on June 21, the Company's June 2 proposal 
was again discussed, and the Company reiterated its desire to make 
the new pension and insurance benefits immediately available to the 
Alloy employees. Mr. Frank then told the Company, "If you want to 
put the pension plan in effect now and still give us the right to negoti- 
ate at the expiration date of 1967, go ahead and do it." The Company 
responded as follows: 

"No. You know that that is not what we propose. 
We have proposed putting the pension plan im- 


provements in effect now and extend the expira- 
tion date for five years." (J. A. 148.) 
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On June 28, the Company made a new “package” proposal, 


which differed from the June 2 proposal in three major respects: 

(1) it omitted the vacation improvements, (2) it omitted the pension 
and insurance changes, (3) it increased the earlier wage offer by 
one cent per hour (JA. 83-84, 152, 235). Since the vacation im- 
provements omitted from this offer were valued at 6-1/2 cents per 
hour (J.A. 76), the economic value of the June 28 offer was 5-1/2 
cents per hour Jess than the value of the June 2 offer. The Union 
rejected this offer, commenting that "it looks like we are moving 
backwards rather than forward" (J.A. 153). | 


The next day, June 29, the Company told the Union that "we 
would like to announce to you and explain a final offer for settlement 
of the negotiations" (J.A. 155). Unlike the prior proposals, this of- 
fer was in writing (J.A. 190-192). Again, this "package" included 
the new vacation benefits as well as the new pension and i insurance 
plan, and it provided for the extension of the pension-insurance 
agreement to 1971. In addition, it included a wage increase which 
was 2 cents per hour greater than that offered on the previous day. 
Thus, the value of this "package" was 8-1/2 cents higher than the 
June 28 offer, and 3 cents higher than the June 2 offer. Also includ- 
ed were certain other non-economic concessions not relevant here. 


In making this proposal, the plant manager, Mr. Miles, orally 
read a statement which, at the Union's request, he repeated slowly 
so that it could be taken down in writing. The statement was as fol- 


lows: 

"This is a complete and final package, to settle 
all issues raised during the course of the Ne- 
gotiations. It is not to be juggled, would not 
pull out anything or put in something —— 


12 


"Unless this Committee agrees by Friday, at 4:00 
P.M., July 1, 1966, to this offer and will recom- 
mend z to their Membership at a ratification 
meeting scheduled no later than Tuesday, July 5, 
1966, we will start to shut down the plant at 4:00 
P.M. Friday, July 1, 1966, and will complete the 
shutdown by 12:01 A.M., Saturday, July 2. 


"We expect your full cooperation with us in the 
protection of our equipment and facilities. 


"We are just as much aware of the I.U.D. Program, 
by what we have heard and by what we have read, 
as you are. We do not intend to be in the position 
of trying to operate this plant under conditions as 
we understand them to be. As I said, we are aware 
of the I.U.D. Program, and it does not make sense 
to continue operations on this basis without a work 
agreement.” (J.A. 155-156, 196.) (Emphasis added.) 


During the discussion which ensued, Mr. Frank stated, "You have 


injected into these negotiations subject matter not subject to bargaining 
this year. Is the vacation plan available without the pension plan?" To 
this question, the Company responded, 'You have our final package of- 
fer." (JA. 157.) 


Immediately after the meeting, Company guards were observed 
distributing leaflets to the employees (J.A. 39). These leaflets, which 
were in the form of a letter, summarized the offer which had just been 
presented to the Union and repeated the threat that the plant would be 
closed on July 1 if this offer was not accepted (J.A. 193). The letter 
also blamed the lack of progress in the negotiations on the "IUD pro- 
gram," and in a footnote defined "IUD" as "a combination of Interna- 
tional Unions whose program it is to take bargaining away from the local 
plants and to bargain on a multi-plant basis." (J.A. 193-194.) 


The Company's "final offer" was reported to the Union member - 
ship at a meeting on July 30. At this meeting, the members voted to 
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reject the proposal and to inform the Company that the Union was will- 


ing to continue negotiations under an extension of the agreement, sub- 
ject to 48 hours notice of termination by either party (J.A. 91). A let- 
ter informing the Company of this decision was delivered the next day 
(JA. 226). | 


On July 1, despite the Union's offer to extend the agreement and 
continue negotiations, the Company carried out its threat and shut down 
the plant. | 


The Trial Examiner's Decision 


On July 26, 1967, the General Counsel of the NLRB issued a com- 
plaint against the Company alleging that it had violated the National 
Labor Relations Act by, iter alia, insisting upon its pension and insur- 
ance proposals and by locking out the employees in an effort to compel 
acceptance of these proposals. A hearing was duly held before Trial 
Examiner George J. Bott on August 29, 1967,° and on October 14, 1967, 
the Trial Examiner issued his decision (J.A. 228-256). 


The Trial Examiner, after summarizing the facts, concluded that 


the Company had violated the Act as the complaint alleged. His analysis 
| 
began by stating the governing principles of law, none of which were in 


dispute. He pointed out that any insistence to the point of impasse upon 
a proposal to modify an agreement prior to its expiration date, and any 
strike or lockout in support of such a proposal, violates Section 8(d) of 


S Upon issuance of the complaint, the General Counsel applied for a tempo- 
rary injunction pursuant to Section 10(j) of the Act, 29 U.S.C. $160(j), in the 
United States District Court for the Southern District of West Virginia. The 
Court denied the injunction. By stipulation of the parties, the transcript of the 
testimony in the court proceeding was introduced as evidence before the Trial 
Examiner. The parties also presented additional testimony at that time (J.A. 
228, n. 1). | 
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the Act, 29 US.C. §158(d). He also noted that such a strike or lockout 
is unlawful even though it may also be intended to support lawful de- 
mands or proposals, if it "has as one of its ends change or modifica- 
tion of an agreement which need not be bargained about by the other 
party under Section 8(d) . . ." (J.A. 241-242.) 


Applying these principles to the present case, the Trial Exam- 
iner concluded that "Respondent's whole course of conduct in this 
case, including its actions and statements during bargaining and the 
lockout itself, was equivalent to insistence upon union acceptance of 
an altered pension plan as a condition of settlement." (JA. 242.) He 
emphasized that the Company had expressly described its June 29 offer 
as a "complete and final package" which was "not to be juggled” or 
changed in any way. He pointed out that even after the lockout, the 
Company had reiterated its pension and insurance demands both in a 
letter to the employees and in negotiations with the Union (J.A. 243- 
244). 


The Trial Examiner also considered it significant that the Com- 
pany had stated, as early as June 2, that its vacation proposal was de- 
pendent upon acceptance of its pension-insurance demand. Moreover, 
he pointed out, the Company's conduct throughout the negotiations was 
consistent with this statement. The only Company proposal which did 
not include pensions and insurance was the one made on June 28, which 
omitted the vacation item. This proposal, the Trial Examiner conclud- 
ed, was not "presented with any confidence that it would be accepted, 
but was put forward to contrast dramatically with the next day's wage- 
vacation -pension-insurance 'package' which Respondent was bent on 
securing."’ In any event, he added, the-subsequent proposal of June 29 
was presented in a way which made it clear that the prior offer was 
"not open or still available," and that the Union had to accept the Com- 
pany's latest offer to avoid a lockout (J.A. 246). 
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Having found, on the basis of this reasoning, that the Company 


had unlawfully insisted upon its pension and insurance demands, the 
Trial Examiner turned to an examination of the Company's argument 
that the lockout was designed solely to pre-empt a multi-plant strike 
which might later occur as a result of the coordinated bargaining 
activities of the various Carbide unions. After reviewing the evidence 
on this issue, the Trial Examiner concluded that while the Company 
may have been worried about the possibility of a multi-plant strike, 

it was equally concerned about the prospect of coordinated bargaining 
on pensions and insurance in 1967. Moreover, he pointed out, if the 
Company's sole desire was to reach an early agreement, it could have 
withdrawn the pension-insurance demand. Its failure to do so, he rea- 
soned, was "an added indication . . . that one of the ends that Re- 
spondent sought to achieve was modification of that [pension-insurance] 
agreement and not just a settlement of subjects which must be bargain- 
ed about if the statutory mandate is to be met." (J.A. 249-251.) 


On the basis of these findings and conclusions, the Trial Exam - 
iner recommended entry of a remedial order directing the Company to 
terminate its lockout, reinstate the employees with back pay, and bar- 
gain in good faith with the Union. 


The Decision of the Board 


Both the Union and the Company filed exceptions to the Trial 
Examiner's Decision. The Company challenged both the Decision on 
the merits and the Recommended Order, and the Union urged that the 
Recommended Order be amended to require, in addition, that the Com- 
pany reimburse the Union for the weekly benefits of $10 which the Un- 
ion had provided to the locked-out employees (J.A. 85). 
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The Board reversed the Trial Examiner's Decision and dis- 
missed the complaint. Although accepting the legal principles which 
the Trial Examiner had relied upon, and without disturbing any of his 
basic findings of fact, the Board concluded that “Respondent's entire 
course of conduct during the negotiations was aimed at the Single pur- 
pose of reaching a settlement on the terms of a new basic contract 
before the current agreement expired on July 2" (J.A. 261). 


Despite the uncontradicted evidence that the Union was firmly 
opposed to any premature extension of the pension-insurance agree- 
ment, the Board held that "Respondent proposed improvements in 
the pension-insurance agreement in an effort to speed, rather than 
frustrate, the negotiations toward settlement" (J.A. 261). The Board 
also pointed out that the Company had the right to propose pension 
and insurance changes, so long as it did not insist upon them. Its 
conduct in this case, the Board argued, did not constitute such unlaw- 
ful insistence, because the Union did no “expressly and unequivocally" 


reject the Company's pension-insurance demand until June 29. The 


Board either overlooked or ignored the fact that the Union had reject- 
ed this demand as early as January 1966, and again on June 2 and 
June 13, and had filed an unfair labor practice on June 10, shortly 
after the Company had raised the matter in contract negotiations. 


Having found that the Company did not insist upon its pension - 
insurance proposals, the Board necessarily concluded that neither 
the bargaining impasse nor the lockout was caused by the Company's 
inclusion of the pension-insurance proposal in its final offer of June 
29. Therefore, the Board held, the lockout was not unlawful. 
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STATUTORY PROVISIONS INVOLVED 


This case involves Sections 7, 8(a)(1), 8(a)(3), 8(a)(5), 8(d), and 
10(f) of the National Labor Relations Act, which are set forth in the 
appendix to this brief. 


STATEMENT OF POINTS 


1. It is an unfair labor practice to insist upon a proposal to 
modify an existing collective bargaining agreement prior to its ex- 
piration date, or to engage in a strike or lockout in support of such 
a proposal. : 

2. The Board erred in reversing the Trial Examiner’ ‘s find- 
ing that the Company had insisted upon its pension-insurance pro- 
posals and had locked out its employees to compel the Union to ac- 
cept those proposals. 


SUMMARY OF ARGUMENT 
I, 


The legal principles applicable to this case are clear and well- 
established. Under Section 8(d) of the Act, neither party to a collec- 
tive bargaining agreement can be required to negotiate concerning 
proposed modifications in that agreement until 60 days prior to its | 
expiration date, and both parties are prohibited from engaging in any 
strike or lockout to force changes in the agreement prior to its ex- 
piration. The parties may voluntarily make such changes by mutual 
agreement, but neither party may insist upon them to the point of im- 
passe. 
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Unlawful insistence upon such a "nonmandatory" bargaining pro- 
posal need not take the form of an express statement that its accept- 
ance is a condition of agreement on other bargainable issues. Contin- 
ued reiteration of the nonmandatory proposal after it has been rejected 
is equally unlawful. 


Moreover, when a party has insisted to the point of impasse up- 
on a nonmandatory bargaining proposal, the fact that other legitimate 
bargaining issues may also have contributed to that impasse is irrele- 
vant. Otherwise, a party determined to force acceptance of such a 
proposal could do so by the simple device of refusing to come to terms 
on other issues until the nonmandatory proposal is accepted. 


For the same reason, a strike or lockout in support of a non- 
mandatory proposal cannot be justified on the ground that other legiti- 
mate bargaining issues may also be involved. 


These legal principles were clearly set forth in the Trial Exam - 
iner's Decision in this case, and the Board did not contradict or dis - 


pute them. Rather, the Board reversed the Trial Examiner's Decision 
solely on the basis of its conclusion that the Company had not insisted 
upon its pension-insurance proposals, and that those proposals were 
therefore not even a contributing cause of either the impasse or the 


lockout in this case. 


I. 


When the Board reverses a Trial Examiner's Decision on issues 
of fact, a reviewing Court of Appeals, in determining whether the 
Board's findings are supported by substantial evidence, must take into 
account and give appropriate weight to the Examiner's findings. More- 
over, the Court must be satisfied that the Board has given adequate 
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reasons to support its inferences and conclusions and! must also be 
persuaded that those inferences and conclusions are a reasonable and 


logical deduction from the evidence. 

Analysis of the Board's opinion in this case reveals that the con- 
clusions which the Board reached were based entirely on two findings 
of fact. First, the Board found that the Company's pension-insurance 
proposals were designed "to speed, rather than frustrate, the negotia- 
tions toward settlement." Second, the Board found that the Union “had 
not expressly or unequivocally rejected" those proposals until June 
29, just before the lockout. On the basis of these findings, the Board 
concluded that the Company had not "insisted" upon its pension-insur- 
ance proposals, and that the impasse and the lockout were caused by 
the parties’ inability to reach agreement on the other issues in the 
bargaining. | 

Both of the findings on which the Board's Decision was based 
are entirely unsupported by the evidence. In fact, the evidence is pre- 
cisely to the contrary. Therefore, the conclusions which the Board 


reached on the basis of these findings cannot stand. 


It is undisputed that the Company's sole reason for proposing 
an extension of the pension-insurance agreement was to avoid having 
to negotiate on that agreement in 1967, when it knew it would be faced 
with a major coordinated bargaining effort by several unions repre- 
senting a number of its plants. This was made clear by statements of 
the Company's own attorney and witnesses at the hearing of this case, 
and also by the Company's actions in negotiations. The Company had 
tried to "buy" an extension of the pension-insurance agreement as 
early as January 1966 — by offering in return the new vacation im- 
provements which the union had requested — and the Union had re- 
fused to accept this trade. Thus, when the Company again raised the 
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pension -insurance issue at the subsequent negotiations for a new basic 
agreement, it must have been aware that this would impede and compli- 
cate the bargaining, not "speed the negotiations to settlement.” Had 
the Company wanted to expedite the negotiations, the biggest single 
contribution it could have made to that end would have been to drop its 
demand for a pension-insurance extension. But it continued to press 
that demand, obviously determined to achieve it at any cost, even at 

the cost of an unlawful lockout. 


Moreover, contrary to the Board's finding, the Union repeatedly 
and consistently rejected the Company's proposal to amend and extend 
the pension-insurance agreement. The first time this proposal was 
rejected was on January 19, 1966, when it was first tendered to the Un- 
ion. Indeed, the Union gave up the very desirable vacation improve - 
ments, which it had specifically requested, rather than agree to the 
pension-insurance extension. When the matter was raised again, on 
June 2, the Union again refused it, and shortly thereafter filed an un- 
fair labor practice charge against the Company on precisely this issue. 
When the Company again raised the matter on June 13, the Union again 
rejected it. Thus, the Union had made it clear to the Company repeat- 
edly and unequivocally, long before the Company made its "final offer" 
of June 29, that it was not prepared to bargain about pensions and in- 
surance in 1966, or to agree to any premature extension of the pension- 
insurance agreement. 


The Board's decision is thus based on findings which are square- 
ly in conflict with the evidence. It must therefore be reversed. 


The record in this case simply will not support any result other 
than the one reached by the Trial Examiner. The Court, therefore, 
should direct the Board to adopt the Trial Examiner's findings and 
conclusions, and remand the case solely for consideration of the re- 
maining issues relating to the question of remedy. 
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ARGUMENT 
I, 


IT IS AN UNFAIR LABOR PRACTICE TO INSIST 

UPON A PROPOSAL TO CHANGE AN EXISTING 

COLLECTIVE-BARGAINING AGREEMENT PRIOR 

TO ITS EXPIRATION DATE, OR TO ENGAGE IN 

A STRIKE OR LOCKOUT IN SUPPORT OF SUCH 
A PROPOSAL 


The legal principles applicable to this case are clear and appar - 
ently undisputed. The controlling provision of the National Labor Re- 
lations Act is Section 8(d), 29 U.S.C. $158(d), which defines the scope 
of the statutory duty to bargain collectively. In pertinent part, Section 
8(d) provides that | 


". . . where there is in effect a collective bargain- 
ing contract covering employees in an industry 
affecting commerce, the duty to bargain collec- 
tively shall also mean that no party to such con- 
tract shall terminate or modify such contract, 
unless the party desiring such termination or 
modification — 

| 
(1) serves a written notice upon the other 
party to the contract of the proposed termi- 
nation or modification sixty days prior to the 
expiration date thereof . . .; 


| 
(2) offers to meet and confer with the other 
party for the purpose of negotiating a new 
contract or a contract containing the proposed 
modifications; 


(3) notifies the Federal Mediation and Con- 
ciliation Service within thirty days after such 
notice of the existence of a dispute and simul- 
taneously therewith notifies any State or Ter- 
ritorial agency established to mediate and con- 
Ciliate disputes . . .; 
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(4) continues in full force and effect, without 
resorting to strike or lockout, all the terms 
and conditions of the existing contract for a 
period of sixty days after such notice is given 
or until the expiration date of such contract, 
whichever occurs later: 


"The duties imposed upon employers, employees, 
and labor organizations . . . shall not be construed 
as requiring either party to discuss or agree to 
- any modification of the terms and conditions con- 

tained in a contract for a fixed period, if such modi- 

fication is to become effective before such terms 

and conditions can be reopened under the provisions 

of the contract ...." 

The effect of this section on the situation presented in this case 

is plain. Since the pension-insurance agreement was not to expire un- 
til July 1967, it could only be opened for bargaining by a written notice 
served sixty days prior to that date. Neither party was required "to 
discuss or agree to any modification" of that agreement prior to 1967, 
and both parties were required to continue the agreement "in full force 
and effect, without resorting to strike or lockout,” until its expiration 
date. Of course, the fact that neither party was obliged to bargain about 
pensions and insurance in 1966 does not mean that they could not do so 
by mutual agreement, if they so desired. But neither party had the right, 
at that time, to insist to the point of impasse upon a proposal to change 
the pension and insurance agreement, since these matters were not then 
a "mandatory" subject for bargaining. See NLRB v. Wooster Div. of 
Borg Warner Corp., 356 US. 342 (1958). 


Unlawful insistence upon a nonmandatory bargaining proposal 
need not take the form of an express statement that acceptance of the 
proposal is essential to any agreement. It is equally unlawful "to con- 
tinually bring up an issue that the other party has specifically stated 
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should be left alone." District 50, United Mine Workers, 142 N.L.R.B. 
930, 939 (1963). | 


Moreover, such insistence cannot be defended or excused on the 
ground that other legitimate issues in dispute between the parties may 
also have contributed to the bargaining impasse. For example, in Indus- 
trial Union of Marine & Shipbuilding Workers v. N.L.R.B., 320 F.2d 615 
(3d Cir. 1963), cert. denied, 375 U. S. 984 (1964), the parties reached an 
impasse on a number of issues, only one of which involved the employ- 
er's proposal on a non-mandatory subject. The employer argued "that 
at no time did it state that this [proposal] was a sine qua non of agree- 
ment," and since "the Board found that there was an impasse on all dis- 
puted matters, it could not have concluded that insistence on this partic- 
ular clause barred an accord." The Court held, however, that 

"It was not necessary for the Board to find that 
the company's insistence on this proposal was 
the sole cause of the failure to reach agree- | 
ment. If the proposal is not a mandatory bar- 
gaining subject, insistence upon it was a per se 
violation of the duty to bargain. . . . Any other 
rule would permit insistence upon a non-mandatory 


item so long as there were any dispute as to man- 
datory topics.” 320 F.2d at 618. | 


Similarly, a strike or lockout in support of a nonmandatory bar- 


gaining proposal is unlawful even though other legitimate issues may 
also be involved. Thus, in Local 156, United Packinghouse Workers, 
117 N.L.R.B. 670 (1957), a union called a strike without serving the 
necessary notice on the state mediation service as required by Section 
8(d)(3). The union contended, and offered to prove, that its strike was 
partly caused by an alleged unfair labor practice on the part of the em- 
ployer. The Board held, however, that such evidence would be irrele- 
vant: 
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"As we interpret the Respondent's position, the 

Respondent concedes that at least one of the ob- 

jects of its strike was to secure a modification 

of wage rates in the contract. In such circum- 

stances, we find that Respondent's duty was 

plain — to comply with the requirements of Sec- 

tion 8(d) — regardless of the fact that it might 

have had another reason for striking." Id. at 

672.4 

The same result was reached in McLeod v. Compressed Air 

Workers, 292 F.2d 358 (2d Cir. 1961), which was an action for a tempo- 
rary injunction under Section 10(j) of the Act, 29 US.C. §160(j). The 
union in that case, after exercising a right to reopen an existing con- 
tract for negotiations on wages, injected other issues into the bargain- 
ing. After the parties failed to reach agreement, the union struck. 
The union argued that its non-wage proposals were not an attempt to 
modify the existing agreement, but rather to obtain a new contract to 
apply to future work not covered by the existing one. The Court found 
to the contrary, and enjoined the strike, even though the union had the 
right to strike on the issue of wages, which was one of the issues in 
dispute. See also NLRB v. Amalgamated Lithographers, 309 F.2d 31, 
43-44 (9th Cir. 1962), cert. denied, 372 U.S. 943 (1963)> 


4 Compare Mastro Plastics Corp. v. NLRB, 350 U.S. 270 (1956), holding 
that a strike during a contract term, and without compliance with the require- 
ments of Section 8(d), was lawful because it was solely for the purpose of pro- 
testing the employer's unfair labor practices, and did not have "as an addi- 
tional objective the termination or modification of the existing contract." Id. 
at 273, n. 4. 


5 This problem is not unlike that which is presented when an employer dis- 
charges an employee for two reasons — one of which is valid and the other un- 
lawful. In such cases, it has been held that “the mere existence of valid 
grounds for a'discharge is no defense to a charge that the discharge was un- 
lawful, unless| the discharge was predicated solely on those grounds, and not 
by a desire to discourage union activity." NLRB v. Symons Mfg. Co., 328 F.2d 
835, 837 (7th Cir. 1964). Accord, NLRB v. Whitin Machine Works, 204 F.2d 
883, 885 (1st Cir. 1953). 
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The distinction between mandatory and nonmandatory bargain - 
ing subjects would become practically meaningless if the law were to 
permit a party to continue to press a nonmandatory proposal, and to 
strike or lockout in support of such a proposal, so long as there were 
other legitimate issues in dispute. For example, under such a rule a 
union which wanted to force an employer to accede to a nonmandatory 
bargaining proposal could simply couple that proposal wit a demand 
for a higher wage increase than the employer could be expected to 
grant. The union could then strike in support of both demands until 
the employer indicates a willingness to agree to the poccaaedac ory 
proposal. At that point, having accomplished its purpose, the union 
could reduce its wage demand to a level which the employer could ac- 
cept. 


Employers, of course, could use the same technique. It is en- 


tirely possible, for example, that the Company in this case deliberate- 
ly offered the Union less than it was willing to give on the other issues 
in the bargaining, solely to avoid placing itself in a situation in which 
the only unresolved issue between the parties would be the Company's 
pension -insurance proposal. 


The legal principles summarized above were all clearly set 
forth in the Trial Examiner's Decision in this case, and the Board's 
Opinion does not contradict or dispute them. The Board's reversal 
of the Trial Examiner was based entirely on other grounds — namely, 
its conclusion that the Company had not insisted upon its pension - 
insurance proposals, and that those proposals were not even a con- 
tributing cause of either the impasse or the lockout. | 


We turn, therefore, to an examination of the valiaty of that con- 
clusion. 


II. 


THE BOARD ERRED IN REVERSING THE TRIAL 

EXAMINER'S FINDING THAT THE COMPANY 

HAD INSISTED UPON ITS PENSION-INSURANCE 

PROPOSALS AND LOCKED OUT ITS EMPLOYEES TO 

COMPEL ACCEPTANCE OF THOSE PROPOSALS 

This is one of those relatively rare cases in which the Labor 

Board has reversed a Trial Examiner's Decision solely on issues 
of fact. There was no disagreement between the Board and the Ex- 


aminer as to any issue of law. 


The Board, of course, may in appropriate cases reverse a 
Trial Examiner's findings of fact. But in such a situation, a Court 
of Appeals, in reviewing the Board's findings to determine whether 
they are supported by "substantial evidence on the record consid- 
ered as a whole," must take into account the Examiner's findings, 
and give them such weight as "in reason and in the light of judicial 
experience they deserve." Universal Camera Corp. v. NLRB, 340 
US. 474, 496 (1951). Moreover, where, as in this case, the Board 
accepts the Trial Examiner's findings as to the basic facts, but dif- 
fers as to the inferences or conclusions to be drawn therefrom, it 


must explain the basis for its own inferences or conclusions. Retail 
Store Employees v. NLRB, 360 F.2d 494 (D.C. Cir. 1965). And "the 
conclusion of the Board must be a reasonable and logical deduction 
from the evidence." Greco v. NLRB, 331 F.2d 165, 166 (8d Cir. 
1964). See also Republic Aviation Corp. v. NLRB, 324 US. 793, 800 
(1945) (Conclusions must be "reasonably . . . based upon the facts 


proven."') 


As we shall now demonstrate, the decision of the Board in this 
case utterly fails to meet these requirements. In contrast to the 
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detailed and carefully reasoned and documented decision of the Trial 
Examiner, the Board's opinion in this case is brief and discursive. 

It consists of only twelve paragraphs, the first six of which simply 
summarize the undisputed facts, and the seventh merely adopts the 
Trial Examiner's legal premise that pensions and insurance were not 
a mandatory subject for bargaining in 1966. | 


Not until the eighth paragraph of its opinion does the Board be- 
gin to discuss its disagreement with the Trial Examiner: 


"We do not agree . . . with the Trial Examiner's 
. finding that Respondent unlawfully insisted 
to the point of impasse on Union acceptance of 
the nonmandatory demand, or that Respondent 
thereafter locked out its employees for that pur- 
pose. In our view, the facts herein do not estab- 
lish that Respondent unlawfully insisted upon a 
nonmandatory bargaining demand. To the con- 
trary, we find Respondent's entire course of con- 
duct during the negotiations was aimed at the 
single purpose of reaching a settlement on the 
terms of a new basic contract before the current 
agreement expired on July 2; that Respondent 
proposed improvements in the pension~insurance 
agreement in an effort to speed, rather than frus~ 
trate, the negotiations toward settlement; and that 
the lockout, therefore, after impasse was reached 
on issues other than the pension-insurance matter, 
constituted permissible pressure in support of 
Respondent's legitimate bargaining position. 7" 
(J.A. 261-262.) (Emphasis added.) 


With the possible exception of the single clause which is italicized 
above, and which will be discussed in more detail below, this para- 
graph is nothing more than a statement of the Board's ultimate con- 
clusions, unsupported by any reference to or reasoning from the evi- 


dence. 
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The next paragraph of the opinion, after pointing out that the 
Company had the right to propose pension and insurance changes so 
long as it didnot insist upon them, then proceeds as follows: 


"The Respondent, therefore, did not violate its 
duty to bargain in good faith when, on June 6 
[sic, presumably intended to be June 2], it 
initially proposed certain modifications in the 
current pension-insurance agreement. Nor 
was it unlawful insistence for Respondent to 
refer to its June 6 [sic] ‘package’ offer during 
two subsequent bargaining sessions when the 
Union's wage and vacation demands were dis- 
cussed. For the Union had not expressly and 
unequivocally rejected that offer or the non-= 
mandatory bargaining demand contained there- 
in. After Respondent presented its ‘final offer' 
on June 29, the Union negotiators for the first 
time declared their opposition to Respondent's 
injection of the nonmandatory issue into the 
basic contract negotiations. In these circum~ 
Stances, however, it can hardly be said that 
Respondent's injection of the nonmandatory 
issue in its ‘final offer’ of June 29 constituted 
unlawful insistence in the face of a clear and 
express refusal by the Union to bargain about 
the pension-insurance modification.” (J.A. 
262.) (Emphasis added.) 


It is obvious that the conclusions drawn by the Board in this 
paragraph are dependent entirely upon its assumption that the Union 
did not object to the injection of the pension-insurance issue until 
June 29. This point, also, will be further discussed below. 


In the next paragraph of its opinion, the Board states that the 


Company had made several concessions to the Union on other issues 
"in its effort to speed a settlement of the contract dispute," and that 
the Union had offered to withdraw or compromise only a few of its 

demands. The Board then concludes "that the parties were far from 
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| 
reaching agreement on the basic terms of the new contract. And, when 


the Union rejected Respondent's ‘final offer,’ on the eve of the current 
agreement's expiration date, the impasse in bargaining was inevitable.” 
(J.A. 263.) The relevance of this observation is far from clear. As 
was demonstrated in Argument I above, the fact that there were other 
issues in dispute between the parties would not justify or excuse the 
Company's insistence upon a nonmandatory bargaining proposal. 


The remaining two paragraphs of the Board's opinion simply re- 
capitulate its conclusions. They add nothing whatever to the analysis. 


Thus, as this paragraph-by-paragraph review of the Board's 
opinion makes clear, the Board made only two basic findings of fact 
to justify its ultimate conclusion that the Company did not insist upon 
its pension-insurance proposals. These two findings are: (1) that the 
Company's proposal to amend and extend the pension-insurance agree- 
ment was merely "an effort to speed . . . the negotiations toward set- 
tlement,"” and (2) that the Union “had not expressly and unequivocally 
rejected" the Company's pension-insurance proposals until June 29, 
1966. Since the Board did not differ with the Trial Examiner on any 
other issue of fact, or advance any other ground for its ruling, its de- 
cision must stand or fall on these two critical findings of fact. 


As we shall now show, not only is there an absence of substan- 
tial evidence on the record as a whole to support these findings, but 
there is an absence of any evidence at all to support them. In fact, 
the evidence is precisely to the contrary. | 
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The Finding That the Pension-Insurance Proposals 
Were Made "in an Effort to Speed, Rather Than 


Frustrate, the Negotiations Toward Settlement." 

There has never been any doubt in this case as to why the Com- 
pany proposed, during the 1966 negotiations, to amend and extend the 
pension-insurance agreement. That reason, of course, was to avoid 
having to negotiate on pensions and insurance in 1967, when a number 
of unions, as the Company well knew, planned to carry on a major co- 
ordinated bargaining effort. There is not the slightest suggestion in 
the record that the Company had any other motive in mind. And there 
is certainly no evidence that the proposal was offered as an added in- 
ducement to the Union to speed settlement. Where the Board ever got 
such a notion is a complete mystery. 


It must be remembered that the Company first proposed a pre- 
mature amendment and extension of the pension-insurance agreement 
in January, 1966, at the time the Union asked for the new vacation 
benefits (J.A. 124-125). The reason for this proposal was clearly 
explained by the Company's lawyer himself: 


"What the company wanted was five years. The 
company wanted to avoid the expiration of the 
pension agreement in 1967. The company was 
willing to give them the vacation benefits plus 
the full improved pension-insurance agreement 
for the five years, and the reason for that was 
that the Industrial Union Department of the AFL- 
CIO had already told the company that in 1967 
they were going to launch a major concerted 
drive on the subject of pensions and insurance 
at all our plants that were open in that year." 
(J.A. 73.) 


The Company witnesses made the same point (J.A. 58-59, 120- 
121, 136-137, 168-169). 
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The Union, of course, rejected this proposal in January, even 
though that rejection meant that the Union would not get the new vaca- 
tion benefits which it had asked for, and which the non-union employ- 
ees were already enjoying. The Union thus clearly and “unequivocally” 
indicated to the Company, as early as January, 1966, that it did not 
want to negotiate any premature extension of the pension-insurance 
agreement, and was even willing to forego the very desirable vacation 
benefits to avoid doing so. 


It is thus absurd to suggest that when the Company later again 
tendered its pension-insurance proposals, during the formal bargain- 
ing for a new basic agreement, it did so "to speed . . : the negotiations 
toward settlement." On the contrary, the Company was well aware 
that the Union was firmly opposed to any extension of the pension- 
insurance agreement, and that the injection of this issue into the nego- 
tiations for a new basic agreement would complicate and impede those 
negotiations. However, the Company was determined to obtain an ex- 
tension of the pension-insurance agreement to avoid having to negoti- 
ate on that subject at a number of plants simultaneously in 1967, with 
a group of unions which it knew were planning a major coordinated 
bargaining effort for that time. 


Had the Company truly wanted to "speed the negotiations” to 
settlement, the biggest single step it could have taken in that direction 
would have been to withdraw its pension -insurance demand, or at least 
withdraw that portion of it which called for an extension of the pension- 
insurance agreement to 1971. The Union, it will be recalled, expressly 
informed the Company during the bargaining that it had no objection to 
the Company's proposed substantive modifications in the pension -insur - 
ance agreement, so long as no changes were made in the 1967 expira- 
tion date. The Company's response, however, was that “that is not 
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what we propose. We have proposed putting the pension plan improve- 
ments in effect now and extend the expiration date for five years." 
(J.A. 148.) (Emphasis added.) And the only settlement offer which the 
Company ever tendered which did not include the pension and insurance 
proposals also did not include the improved vacation benefits which the 
Company knew the Union wanted, and which the vast majority of the 
Company's employees across the country already were enjoying. (J.A. 
116-117). Obviously, the Company did not make this offer with any 
hope that it would be accepted. Rather, this offer was just another way 
of saying to the union what the Company had consistently made clear 
throughout the negotiations — that the union could not expect to obtain 
a satisfactory settlement, nor could it expect to obtain the desired 
vacation improvements, until it acceded to the Company's demand to 


amend and extend the pension-insurance agreement. °® 


S As the Company's lawyer stated at the hearing in this case: 
"_ , . the company recognized that it was eventually in the 
collective bargaining cards that the bargaining unit em- 
ployees at Alloy would get this improved vacation plan 
which had already been placed in effect with respect to 
nonbargaining unit employees. 


"But the fact is that the new vacation plan is a very 
desirable thing from the employees' standpoint and a 
quite costly thing from the employer's standpoint, and 
the company was not willing to just give it away. 


"In looking around for a logical and workable basis 
for some trade, some combination of things which could 
be put together in order to permit the union's request 
for improved vacation plans to be recognized, it appear- 
ed that the most likely choice would be to put the new 
vacation plan into effect, and the new pension insurance 
plan with a five year extension of the latter, which ex- 
tension the Company regarded as advantageous to it." 
(J.A. 15-16.) 
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There is, in short, absolutely no evidence to support the Board's 
finding that the pension-insurance proposals were offered as a means 
of speeding the negotiations. On the contrary, the evidence clearly in- 


dicates that these proposals, more than any other issue, made an agree- 


ment impossible. 


The Finding That the Union Did Not Reject the 
Pension-Insurance Proposals Until June 29, 1966. 

The Board's finding that the Union did not "expressly and un- 
equivocally” reject the Company's pension-insurance proposals until 
June 29, 1966, is also not only unsupported by the evidence, but square- 
ly in conflict with it. | 

The record is clear that the first time the Union "expressly and 
unequivocally” rejected the Company's pension-insurance proposal 
was on January 19, at the time the Company informed the Union that 
acceptance of that proposal was the price it was asking for the new 
vacation benefits which the Union wanted. This decision was not light- 
ly made. The vacation benefits were a very desirable item, the Union 
had asked for them, and the non-union employees at the Alloy plant 
and throughout the country already had them. Nevertheless, the Union 
decided to forego them rather than agree to an extension of the pension- 
insurance agreement. What could be more unequivocal than that? 


At the meeting of Carbide Council in Washington on February 25, 
the unions in attendance decided that they would refuse to agree to any 
extension of their pension-insurance contracts, even if this meant that 
they would not be able to get the new vacation benefits. (J.A. 202). 
These unions also agreed to submit to their members a resolution 
which provided in part that "those Local Unions whose Pension and 
Insurance Agreements expire in the year 1967 will not accept any 
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changes in those plans until changes are negotiated in 1967" (J.A.204). 
This resolution was subsequently formally adopted by the Union in this 
case (J.A. 90). The Company obviously was aware of these events — 
indeed, it was the Company which introduced this evidence in this case 
(J.A. 89-90). Thus, the Company clearly knew of the Union's deter- 
mination not to agree to an extension of the pension-insurance agree- 


ment before the opening of formal negotiations for a new basic agree- 


ment in May 1966. 


Nevertheless, the Company included its pension-insurance pro- 
posals in the "package" settlement offer which it tendered to the Union 
on June 2, 1966. The Union not only rejected that proposal but also, 
on June 10, filed an unfair labor practice charge against the Company 
alleging "Failure . . . to bargain on vacation plan without making it 
contingent upon Union accepting Company pension and insurance plans 
which are not open for negotiations until 1967" (J.A. 233, n. 6). The 
Union rejected the same proposal again on June 13 (J.A. 142). 


Thus, there was nothing doubtful, ambiguous, or equivocal about 
the Union's position with respect to the Company's proposal to amend 
and extend the pension-insurance agreement. The Union rejected that 
proposal when it was first made in January. It then adopted a formal 
resolution opposing any extension of the pension agreement prior to 
its expiration date. When the subject came up in negotiations on June 
2, the Union again rejected the proposal, and promptly thereafter filed 
an unfair labor practice charge against the Company. The Board's 
finding that the Union did not "expressly and unequivocally” reject the 
Company's proposal until June 29 is therefore simply wrong. The evi- 
dence is clearly to the contrary. 
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There Is No Evidence in the Record Which'Would 

Support Any Result Other Than That Reached by 
the Trial Examiner 


As we have seen, the Board's Decision in this case is based on 
findings which are wholly unsupported by the evidence. That Decision, 
therefore, must be set aside by this Court. There remains, however, 
the question of what further disposition the Court should make of this 


case. 


It is our position that this Court should direct the Board to adopt 
the findings and conclusions of the Trial Examiner, since there is abso- 
lutely no evidence in the record which would justify or Sept any other 
result. 


The basic facts, after all, are not in dispute. The only real ques- 
tion in this case is whether those facts add up to unlawful insistence 
by the Company upon its pension-insurance proposals, and whether the 
Company's lockout was an unlawful effort to compel acceptance of those 
proposals. And on these issues, the conclusions reached by the Trial 
Examiner are not only correct, they are inescapable. | 


There is no dispute that on June 29, 1966 the Company delivered 
to the union a very carefully prepared and precisely worded ultimatum: 
either accept the Company's "complete and final package" (including 
the pension-insurance proposals) by July 1, or the plant wili be shut 
down. The Company also made it clear that the offer could not be 
"juggled," that the Company “would not pull out anything or put in 
something else." It is hard to imagine any clearer form of "insistence" 
than that! And the lockout which followed was, of course, an integral 
part of that insistence. 
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As soon as the lockout began, the Company commenced a propa- 
ganda campaign urging the employees to put pressure on their negoti- 
ating committee to accept the Company's final offer. This campaign, 
which consisted of recorded telephone messages and written communi- 
cations, placed heavy emphasis on the pension-insurance proposals. 
(J.A. 197-201.) And at a meeting with the Union and a Federal Medi- 
ator on July 5, the Company stood firm on its June 29 offer (J.A. 198). 


The events which preceded the lockout make it even more obvi- 
ous that the Company was unwilling to settle on any contract which 
did not include an extension of the pension-insurance agreement. As 
early as January 19, the Company refused to grant to the Union the 
new vacation benefits, which it had already given to all non-union em- 
ployees, unless the Union agreed to amend and extend the pension- 
insurance agreement. And although the Union turned this offer down 
at that time, the Company repeatedly brought the matter up in the 
subsequent negotiations for a new basic agreement. 


Indeed, the only offer the Company ever made which did not in- 
clude an extension of the pension-insurance agreement was the offer 
of June 28. The Company has relied heavily on this offer as "proof" 
that it was willing to make an agreement which did not include exten- 


sion of the pension-insurance agreement. But it is obvious that this 

offer was not made in good faith. Not only did it fail to include the 
vacation improvements which the Company knew the Union wanted, 

and which the Company had already granted to all of its non-union 
employees, but it also failed to include anything of equivalent econom- 

ic value. Its ‘total value was 5-1/2 cents per hour lower than the offer 

of June 2, and 8-1/2 cents per hour lower than the value of the Company's 
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“final offer" which was unveiled the next day.” The Trial Examiner's 
finding that this was "not a real offer" is therefore clearly correct. 
This so-called "offer" merely served to further emphasize the Com- 
pany's determination to avoid making any acceptable proposal which 
did not include an extension of the pension-insurance agreement. 


There is absolutely no evidence in the record which points the 
other way. There were, of course, some Company witnesses who tes- 
tified that the Company was willing to make an agreement without ex- 
tending the pension-insurance agreement, and that the lockout was 
solely for the purpose of forcing the Union to come to terms on a new 
basic collective bargaining agreement. But such self-serving state- 


ments carry no weight at all, since they are belied by the Company's 


entire course of conduct throughout the negotiations. 


In short, on this record, the Board must adopt the Trial Exam - 
iner's Decision. The evidence would not support any other result. 


Insofar as the merits of this case are concerned, therefore, the 
Court should direct the Board to adopt the findings and conclusions of 


¢ To anyone unfamiliar with collective bargaining, sums like 5-1/2 cents 
or 8-1/2 cents may seem insignificant. But these are, in fact, very large 
amounts, when they are multiplied by 1,200 employees each of whom works 
close to 2,000 hours per year. Moreover, a difference of 5-1/2 or 8-1/2 
cents per hour in the context of these negotiations is very substantial indeed. 
The total value of the Company's three proposals can be fairly closely esti- 
mated. Putting aside the cost of the improvements in pensions and insurance, 
which would not be substantial, the June 2 proposal was worth a total of ap- 
proximately 22-1/2 cents (15 cents in wages, 6-1/2 cents in vacations, and 
an estimated 1 cent per hour for the additional holiday). The value of the 
"final offer" of June 29 was 3 cents more or 25-1/2 cents. The so-called 
"offer" of June 28, which was worth approximately 17 cents, was therefore 
approximately 24% less than the June 2 offer and 33-1/3% less than the June 
29 offer. 
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the Trial Examiner. That would leave only the question of remedy to 
be resolved. Since both parties filed exceptions to the form of relief 
provided by the Trial Examiner's Recommended Order, and since the 
Board has not yet passed on these exceptions, the case should be re- 
manded for consideration of the question of remedy and the issuance 
by the Board of an appropriate remedial order. 


CONCLUSION 


For the reasons stated, the Decision of the Board should be re- 
versed, and the case remanded for consideration by the Board of the 


question of remedy, and the issuance of an appropriate remedial order. 


Respectfully submitted, 


JERRY D. ANKER 

COLE AND GRONER 
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APPENDIX 


STATUTORY PROVISIONS INVOLVED 


Section 7 of the National Labor Relations Act, 29 US.C. $157, 
provides as follows: 


"Employees shall have the right to self- 
organization, to form, join, or assist labor or- 
ganizations, to bargain collectively through rep- 
resentatives of their own choosing, and to engage 
in other concerted activities for the purpose of 
collective bargaining or other mutual aid or pro- 
tection, and shall also have the right to refrain 
from any or all of such activities except to the 
extent that such right may be affected by an 
agreement requiring membership in a labor or- 
ganization as a condition of employment as au- 
thorized in section 8(a)(3)." 


Section 8(a) of the National Labor Relations Act 29U S.C. 
§158(a), provides in pertinent part as follows: 


"It shall be an unfair labor practice for an 
employer — ! 


"(1) to interfere with, restrain, or coerce 
employees in the exercise of the rights 
guaranteed in section 7; 


* * #* * * 


"(3) by discrimination in regard to hire or 
tenure of employment or any term or condi- 
tion of employment to encourage or discour - 
age membership in any labor oo 


*x* * * * * 


"(5) to refuse to bargain Specs: with 
the representatives of his employees, sub- 
ject to the provisions of section 9fa)." * 
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Section 8(d) of the National Labor Relations Act, 29 US.C. 
§158(d), provides in pertinent part as follows: 


, 


", . . where there is in effect a collective- 
bargaining contract covering employees in an 
industry affecting commerce, the duty to bar- 
gain collectively shall also mean that no party 
to such contract shall terminate or modify such 
contract, unless the party desiring such termi- 
nation or modification — 


(1) serves a written notice upon the other 
party to the contract of the proposed termi- 
nation or modification sixty days prior to 
the expiration date thereof, or in the event 
such contract contains no expiration date, 
Sixty days prior to the time it is proposed 
to make such termination or modification; 


(2) offers to meet and confer with the other 
party for the purpose of negotiating a new 
contract or a contract containing the pro- 
posed modifications; 


(3) notifies the Federal Mediation and 
Conciliation Service within thirty days after 
such notice of the existence of a dispute, 
and simultaneously therewith notifies any 
State or Territorial agency established to 
mediate and conciliate disputes within the 
State or Territory where the dispute oc- 
curred, provided no agreement has been 
reached by that time; and 


(4) continues in full force and effect, with- 
out resorting to strike or lock-out, all the 
terms and conditions of the existing con- 
tract for a period of sixty days after such 
notice is given or until the expiration date 
of such contract, whichever occurs later: 


The duties imposed upon employers, employees, 
and labor organizations by paragraphs (2), (3), 
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and (4) shall become inapplicable upon an interven- 
ing certification of the Board, under which the 
labor organization or individual, which is a party 
to the contract, has been superseded as or ceased 
to be the representative of the employees subject 
to the provisions of section 9(a), and the duties so 
imposed shall not be construed as requiring either 
party to discuss or agree to any modification of 
the terms and conditions contained in a contract 
for a fixed period, if such modification is to be- 
come effective before such terms and conditions 
can be reopened under the provisions of os con- 
tract..." 


Section 10(£) of the National Labor Relations Act, 29 USC. 
8160(f), provides in pertinent part as follows: 


"(f) Any person aggrieved by a final order 
of the Board granting or denying in whole or in 
part the relief sought may obtain a review of such 
order in any United States court of appeals in the 
circuit wherein the unfair labor practice in ques- 
tion was alleged to have been engaged in or where- 
in such person resides or transacts business, or 
in the United States Court of Appeals for the Dis- 
trict of Columbia, by filing in such court a written 
petition praying that the order of the Board be 
modified or set aside. ... Upon the filing of such 
petition, the court shall proceed in the same man- 
ner as in the case of an application by the Board 
under subsection (e), and shall have the same juris- 
diction to grant to the Board such temporary relief 
or restraining order as it deems just and proper, 
and in like manner to make and enter a decree en- 
forcing, modifying, and enforcing as so modified, 
or setting aside in whole or in part the order of the 
Board; the findings of the Board with respect to 
questions of fact if supported by substantial evi- 
dence on the record considered as a mehote) shall in 
like manner be conclusive.” 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Intervenor, the questions pre- 
sented are: 


1. Whether the Board properly dismissed that portion 
of the complaint alleging that the Company had unlaw- 
fully insisted that the Union accept its proposal concern- 
ing a non-mandatory bargaining subject, to the point of 
causing an impasse in the collective bargaining negoti- 
ations, and that therefore, the Company did not violate 
Sections 8(a) (5) and (1) of the Act. 


2. Whether the Board properly dismissed that por- 
tion of the complaint alleging that the company em- 
ployed the lockout of July 2, 1966 for the unlawful pur- 


pose of obtaining a non-mandatory bargaining item, on 
the ground that the sole purpose of the Company’s lock- 
out was to bring permissible pressure on its employees 
and their Union in Support of its legitimate bargaining 
position within the meaning of American Shipbuilding 
Co. v. NLRB, 380 US 300, and was not for an unlawful 
purpose, and that, therefore, the Company did not violate 
Sections 8(a)(5), (3) and (1) of the Act. 


3. Whether the Board properly dismissed the com- 
plaint in its entirety on the ground that the Employer’s 
conduct during the negotiations, including the lockout 
after impasse in bargaining was reached, was not un- 
lawful. 
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STATUTES INV OLVED... a 
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1. The Board Correctly Found That the Com- 
pany Did Not Insist That the Union Accept a 
Modification of the Pension-Insurance Agree- 


en te er ceree 


(a) It was not unlawful for the employer to 
propose a modification and extension of 
the pension-insurance agreement 


(b) The union accepted the employer’s pen- 
sion-insurance proposal as a subject of 
negotiation, and willingly entered into 
and continued discussion of that proposal 


(c) The company made an offer of settlement 
that did not include any change in the 
pension-insurance agreement, and un- 
successfully invited See toon to 
tt ———————— 


(d) The Pension-Insurance Proposal was ad- 
vanced in an effort to facilitate and speed 
ausettliement== 
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2. The Board Correctly Found That the Lockout 
Constituted Permissible Pressure in Support 
of the Company’s Legitimate Bargaining 
Position 42 


- The Board’s Findings Are Supported by Sub- 
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COUNTER-STATEMENT OF THE CASE 
The Board’s Decision and Order 


The National Labor Relations Board’s Decision and 
Order (JA 259-264), brought by Petitioner for review by 
this Court, dismissed in its entirety a complaint (JA 65-68) 
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issued by an Acting Regional Director for the Ninth 
Region of the Board, alleging that the Intervenor had 
violated Sections 8(a)(1), (3), (5) and (d) of the Act. 
In its essence, it was the theory of the dismissed com- 
plaint that the Employer, Intervenor, hereinafter called 
“the company”, had violated the above-mentioned sec- 
tions of the Act by: (1) insisting, in the course of negoti- 
ations for a new basic collective bargaining agreement, 
that the Petitioner, hereinafter called “the union”, agree 
to accept modifications in the terms and duration of a 
separate pension-insurance agreement not then open for 
negotiation or amendment, as a condition to the em- 
ployer’s bargaining or agreement on a new basic agree- 
ment; (2) threatening to lock out its employees unless 
the union agreed to accept the employer’s bargaining 
proposal, including the aforementioned proposed changes 
in the pension-insurance agreement; and, (3) actually 


locking out its employees to force acceptance of the 
employer’s bargaining position, including the proposed 
changes in the pension-insurance agreement. 


Rejecting and refusing to adopt the contrary findings 
and recommendations of a Trial Examiner (JA 228-256), 
the Board, by its Decision and Order here subject to 
review, held that “the facts herein do not establish that 
[the company] unlawfully insisted upon a nonmandatory 
bargaining demand” (JA 261); that although the com- 
pany had “proposed improvements in the pension- 
insurance agreement in an effort to speed * * * the 
[contract] negotiations toward settlement” (JA 261), it 
had not insisted upon that proposal to the point of an 
impasse in bargaining negotiations (JA 262-263); that 
the company “did not employ the subsequent lockout for 
the unlawful purpose of obtaining the nonmandatory 
{pension-insurance] bargaining item” (JA 263); and that 
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“the lockout, therefore, after impasse was reached on 
issues other than the pension-insurance matter, consti- 
tuted permissible pressure in support of [the company’s] 
legitimate bargaining position.” (JA 261-262; citing 
American Ship Building Company, 380 U.S. 300)' 


The Facts of the Case 


The labor dispute which gave rise to the events in this 
case had its origin in a union effort to link collective 
bargaining for a new labor contract at the company’s 
Alloy, West Virginia, Mining and Metals Division plant, 
with bargaining for contracts at other plants of the 
company, at which employees are also represented by 
AFL-CIO unions. The company’s Alloy, West Virginia 
plant is one of roughly two hundred separate industrial 
plants operated by the corporation through its twelve 
major divisions; and one of five plants operated by its 
Mining and Metals Division. (JA 100-101) The four 
other plants of the Mining and Metals Division are located 
in Ashtabula, Ohio; Marietta, Ohio; Portland, Oregon; 
and Sheffield, Alabama. (JA 100) 


At more than half of the employer’s approximately two 
hundred separate industrial plants, employees are rep- 
resented by labor organizations either certified or recog- 
nized as the bargaining representative of the employees 
at that location only. (JA 101) No multi-plant bargain- 


‘As is noted in the Trial Examiner’s Decision (JA 228, footnote 1), 
upon issuance of the complaint in this case the Acting Regional Director 
petitioned under Section 10(j) of the Act for a temporary injunction 
restraining the allegedly illegal conduct pending final disposition of 
the matters involved herein before the Board. In that Section 10(j) 
injunction proceeding; the United States District Court for the 
Southern District of West Virginia found that there was no Tea- 
sonable cause to believe that the employer had violated the Act in 
any of the respects alleged in the complaint, and denied the relief sought 
by the Acting Regional Director. The District Court’s findings and con- 
mene in that proceeding are set forth in the Joint Appendix, pp. 
170-171. 
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ing unit has ever been certified or recognized for any 
employees of the corporation. (JA 101) Collective bar- 
gaining has always been conducted on a local, single plant 
basis; and bargaining at one plant has never been con- 
tingent upon action taken or agreements reached at any 
other plant or plants. (JA 102-103) In recent years, 
however, efforts have been made by the AFL-CIO, whose 
affiliates represent employees at a large number of the 
company’s plants, to force the company to bargain on a 
multi-plant basis. (JA 102) In 1957 the Oil, Chemical 
and Atomic Workers made such an attempt with respect 
to five Linde Gas Products Division plants; and in 1959 
a similar attempt was made by the Steelworkers with 
respect to the three Mining and Metals Division Plants 
whose employees are represented by various locals of 
that union. (JA 102-103) In both instances, the unions 
refused to agree upon new contracts at those plants where 
old contracts had expired first, but delayed strike action 
at those plants until the contracts at the other plants had 
also terminated. Then, as soon as all of the plants in- 
volved could be struck together, a simultaneous strike 
was engaged in at all plants, in support of demands for 
uniform new contract termination dates and common 
basic provisions. (JA 102-103) In each instance the em- 
ployer, nevertheless, successfully resisted the union’s 
efforts to establish a multi-plant bargaining practice. 
(JA 103) 


The employees at the Ashtabula, Portland and Sheffield 
plants of the company’s Mining and Metals Division are 
represented by the United Steelworkers union; and those 
at the Alloy and Marietta plants are represented by the 
Oil, Chemical and Atomic Workers Union. (JA 101) 
The bargaining units at each plant are separate and in- 
dividual; and bargaining at each plant has always been 
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carried on on a local plant basis. (JA 101-102) The col- 
lective bargaining relationship between the company and 
the union at the Alloy plant has existed for more than 
twenty-five years, throughout which contract negoti- 
ations have always been carried on on a local basis. The 
union has customarily been represented in negotiations 
by a local union committee, assisted by an International 
Union representative; and the employer by a local 
“management team.” 


On July 2, 1964, the employer and the union entered 
into a basic collective bargaining agreement covering the 
bargaining unit employees at the Alloy plant. (JA 172; 
G.C. Ex. No. 3) That agreement, by its terms, was 
terminable as of July 2, 1966, upon sixty day’s notice by 
either party. The termination dates of the then existing 
labor contracts at the other Mining and Metals Division 
plants were: Ashtabula, July 13; Portland, August 15; 
Marietta, August 27; and Sheffield, November 1; all in 
1966. (JA 17; Resp. Ex. No. 1) For many months prior 
to the termination date of the basic agreement at Alloy, 
the so-called “Industrial Union Department”, or “IUD”, 
of the AFL-CIO had been announcing plans and marshal- 
ling forces for what it referred to as “national bargain- 
ing” with the employer in 1966 and 1967. The “IUD”, 
which has as one of its functions the “coordination” of 
bargaining of the various AFL-CIO unions representing 
certain large employers, has for some years included a 
“Carbide Nationwide Council”, to promote united bar- 
gaining by local unions at various Union Carbide plants. 
(JA86-89) On February 25, 1966, a “special emergency 
meeting” of Union Carbide IUD delegates was held at 
the AFL-CIO Building in Washington for the stated 
“major purpose” of preparing “for 1966 coordinated bar- 
gaining spear-headed by the Metals Divisions Locals, but 
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with participation of the Locals in ene other Divisions 
whose contracts pre this year.” (JA 202; Resp. 
Ex. No. 1) 


Under date of March 7, 1966, Mr. Stephen J. Harris, 
Assistant Director of the Collective Bargaining Section 
of the IUD, sent to Union Carbide IUD Committee dele- 
gates a memorandum listing twenty-one Union Carbide 
plants, including those of the Mining and Metals Divi- 
sion, at which local unions “will be involved in 1966 co- 
ordinated bargaining.” The contract expiration dates 
at each plant were set forth. (JA 203; Ex. No. 1) Ac- 
companying that memorandum was a resolution which 
all Carbide local unions were urged to adopt. That reso- 
lution bound the Locals to “participate in coordinated 
bargaining with the Company”, and to “consult the IUD- 
Union Carbide Steering Committee, and consider its 
views and advice before accepting any final Company 
proposal.” (JA 204; Resp. Ex. No. 2) Mr. Harris’ memo- 
randum closed with the statement: “We are looking 
forward to the 1966 negotiations. We hope that a major 
breakthrough can be made with Union Carbide.” (JA 
203; Resp. Ex. No. 1) The IUD’s “coordinated bargain- 
ing” resolution was approved by the local union at the 
Alloy plant. (JA 90) 


On April 25, 1966, at the request of the Carbide Na- 
tionwide IUD Council, there was a meeting in New York 
between Company Industrial Relations officials and IUD 
Council representatives, including delegates from the 
Alloy and nineteen other local Carbide plant unions. In 
the course of that meeting, Mr. S. J. Harris, present 
“as a representative of the Industrial Union Department, 
AFL-CIO, and identified as being a representative of the 
local unions present as well”, spoke at length about the 
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1966 bargaining aims and intentions of the Carbide IUD 
Council, and concluded his remarks by warning the com- 
pany representatives: “You are in trouble this year. By 
August or September you will have a number of plants 
down.” (JA 110-111) 


By a letter dated April 2 
No. 9) the Alloy local union 


resented throughout 
team” composed of 
J. N. Miles, as Ch 
lations Superinten 
Graham, then Ass 

€ union was rep- 
resented throughout the negotiations by a “team” con- 
sisting of International OCAW Representative John 
Frank; Local President Cary Summers; Local Vice-Presi- 
dent Arnold McCoy; Business Agent J. S. Jones; and 
Local Committee members O. T. Sizemore and Jess Kill- 
ingsworth. (JA 129-131) 


At the negotiation meeting on May 18, the union pre- 
sented the company with a written list of fifty-four pro- 
posals for changes in or additions to the existing con- 
tract. (JA 131-132, 177-189; G. C. Ex. No. 4) At that 
meeting the employer’s representatives informed the 
union that the company did not itself anticipate making 
any proposals for changes in the existing contract; but 
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reserved the right to do so “at any time after studying 
the union’s proposals.” (JA 132) 


At the next meeting, on May 24, the parties agreed 
to separate the union’s “non-economic demands from its 
economic demands” for purposes of discussion; and the 
company’s negotiators questioned the union representa- 
tives in an effort to clarify specific parts of the union’s 
proposals. Company representative Miles told the union 
that: “at the present time the company has no demands 
on the table and that we have indicated a willingness 
to move on some of the union’s demands and we hoped 
that the union would give serious consideration to many 
of their proposals, and I told them I would be extremely 
disappointed if many of them are not dropped or with- 
drawn in the near future.” (JA 132-133) 


At the next meeting, on May 25, the company fur- 
nished the union with a written reply to the union’s “non- 
economic demands”. (JA 134, 216-225; Resp. Ex. 15) 
When the company presented that written reply, union 
negotiator Frank asked: “Do I understand that these 
replies are a flat stand by the company from which they 
are not willing to negotiate?” To this company negotiator 
Graham replied that, to the contrary, all of the company’s 
replies were subject to negotiation. (JA 134) At the 
June 25 meeting, the parties discussed the “first twenty- 
two” of the union’s fifty-four new contract proposals. 
(JA 134) 


Another meeting was held on June 1, at which the 
parties “continued reviewing and exploring and ampli- 
fying the company’s position on the remainder of the 
union’s non-economic items.” (JA 135) According to Mr. 
Frank, the parties completed their review of the union’s 
4‘noneconomic demands” at that meeting. (JA 19-20) As 
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of that time the union had evidenced no inclination to 
recede from any of its original fifty-four demands, in any 
Particular; and it was apparent to the company that the 
union’s 1966 bargaining tactics were going to be those of 
evasion and delay, until the approaching terminations of 
the contracts at other Metals Division plants permitted 
bargaining to be supported by a simultaneous strike ata 
number of plants. Thus, Mr. Graham, who had partici- 
pated in contract negotiations at the Alloy plant since 
1953, testified that the conduct of the union negotiators 
in 1966 was “quite different” from that of previous years. 
(JA 166) In the past, it had been the custom and practice 
of the Union to make substantial alterations in its origi- 
nal demands within the first few negotiation meetings; 
but in 1966 there were no such recessions from the union’s 
original fifty-four demands. (JA 166-167) In past negoti- 
ations, the union negotiators had characteristically been 
eager to discuss and argue in support of their bargaining 
proposals. In 1966 they were disinterested in discussion 
and indifferent to argument respecting the merits of their 
demands. Mr. Graham testified: “* * * the complete 
change of attitude on the part of the union in going 
through the negotiations was one of very much inflexi- 
bility, of stalling, and in many cases of failure to explain 
their demands or any attempt to justify them as problems 
existing between the union employees and the company.” 
(JA 167) As company negotiator Miles put it: “N, ormally 
the union committee, after receiving our position, would 
Start discussions on the various items and attempt to 
persuade the company and the company then would 
counter with trying to reach compromises. We got none 
of this this year. They just sat there.” (JA 46) Miles 
further testified: “* * * there didn’t seem to be any effort 
on their part to move along, their attitude was one of just 
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dragging their feet. We even offered some concessions 
that they wouldn’t even answer me on, when Iasked them 
if that would settle this issue.” (JA 46) When asked if 
it is not true that when the company announced conces- 
sions to union demands the union negotiators, “didn’t say 
anything in response to those concessions, they didn’t say 
‘we accept them; we reject them’; and didn’t make any 
counterproposal”?; Mr. Frank answered, “This could very 
well be. I don’t recall.” (JA 30) 


Because of the union’s dilatory bargaining attitude, 
and the almost complete lack of any progress in the ne- 
gotiations, and in an effort to promote some kind of move- 
ment, the company, on June 2, presented the union with 
a so-called “package offer” for a settlement of the negoti- 
ations. The June 2 “package offer” included concessions 
by the company to seven of the non-economic demands of 
the union; an immediate wage increase ranging from six 
through nine cents on a spread basis; a precommitted 
equal wage increase for 1967; the addition of a ninth paid 
holiday commencing in 1966; an improved vacation plan; 
and the proposed improvement, and renewal for a new 
five year term, of the existing pension and insurance plan. 
(JA 135-136) The latter proposal pertained to a separate 
pension-insurance agreement entered into between the 
parties on July 2, 1962, for a term extending to July 1, 
1967. The basic labor contracts at the Alloy plants have 
customarily been made for terms of two years; while it 
has been the practice of the parties to embody provisions 
respecting the subject of pensions and insurance in sepa- 
rate agreements customarily entered into for terms of 
five years. (JA 104) However, as is shown by Respond- 
ent’s Exhibit No. 5; (JA 207), it has not been uncommon 
for the parties to negotiate changes in the pension- 
insurance agreements during and before the expiration 
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of their five-year terms, and to thereupon execute new 
pension-insurance agreements for a new term of five 
years. 


In addition to the approximately 1200 production and 
Maintenance employees comprising the bargaining unit 
at the Alloy plant, there is an additional group of approxi- 
mately 200 salaried, professional, office clerical, super- 
visory, managerial and other employees at the plant, who 
are not included in the bargaining unit and who are not 
represented by any labor organization. When, from time 
to time in the past, improved pension-insurance plans 
have been placed in effect for the non-bargaining unit 
employees of the plant, it has not been uncommon for the 
company and the union to shortly afterwards agree that 
the same improvements shall be extended to the bargain- 
ing unit employees, and to amend and renew, for an 
extended term, the existing pension-insurance agreement 
without waiting for the expiration of the five-year term 
of the pension-insurance agreement. In such instances, 
as Respondent’s Exhibit No. 5 (JA 207) shows, it has 
been customary to extend the pension-insurance agree- 
ment. as modified, for a new term of five years. These 
mid-term modifications and extensions of the pension- 
insurance agreements have been negotiated and agreed 
upon both in conjunction with negotiations for new basic 
agreements, and at a time when neither the basic agree- 
ment nor the separate pension-insurance agreement were 
open for mandatory negotiations. (JA 104) 


In January, 1965, the company placed in effect, appli- 
cable to all of the non-bargaining unit employees at the 
Alloy plant, a new and improved pension-insurance plan 
embodying four significant changes as compared to the 
previous plan. “It provided first for retirement at age 


12 


sixty-two, with ten years of service without actuarial 
reduction. It provided for early retirement at age fifty- 
five with actuarial reduction; but an improved actuarial 
reduction in the normal sense of the word; in other words, 
from the time at which an employee would be entitled 
to an unreduced benefit, and this represented about a 
twenty-five per cent improvement in the place for an 
early retiree. It also provided the surviving spouse option 
which the employee could elect to be effective on his fifty- 
fifth birthday. It further provided in the new agreement, 
which is a part of the same labor contract, that employees 
retiring early could continue their life insurance and their 
medical insurance, at its full face value until the normal 
retirement age by paying their normal premium. Prior 
to that, those benefits had been eliminated at the time of 
retirement.” (JA 106) 


In January, 1966, the company placed in effect a new 
and improved vacation plan applicable to the nonbargain- 
ing employees at Alloy. (JA 107-108) In substance, that 
new plan “resulted in an additional week of vacation for 
all employees who had five or more years of service and 
two additional weeks for employees with thirty or more. 
In other words, it ranges in scale from two weeks at one 
year of service, three at five, four at ten, five at twenty, 
and six at thirty.” (JA 108) On January 6, 1966, the 
union requested by letter that the company and the union 
meet and confer respecting “the possibility of revising the 
vacation plan contained in our agreement dated July 2, 
1964”, to conform to the improved plan which had just 
been placed in effect for non-bargaining unit employees. 
(Resp. Ex. No. 7; JA 208) In a conference held pursuant 
to that request, the company proposed that there be 
placed in effect for the bargaining unit employees both 
the improved vacation plan applied to non-bargaining 
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unit employees in January, 1966, and the improved 
pension-insurance plan, effective for a new term of five 
years, which had been made applicable to non-bargaining 
unit employees in January, 1965. (JA 125) The union 
rejected that proposal; no agreement was reached; and 
the vacation plan and pension-insurance plan continued 
as provided in the then current agreements. (JA 125) 
As previously noted, the company’s package offer of June 
2, 1966, included what were in effect proposals that the 
vacation and pension-insurance improvements previously 
Placed in effect for non-bargaining unit employees be 
made applicable to bargaining unit employees, as a part 
of the contract settlement of 1966. 


The company’s June 2 package proposal was the sub- 
ject of lengthy discussion at the negotiation meeting of 
that date. In the course of that discussion the union rep- 
resentatives asked many questions concerning the details 


of the proposed new pension-insurance agreement and its 
operation. They did not in any way protest or question 
the propriety of the company’s inclusion of the subject of 
pensions and insurance in its settlement offer. No union 
representative said that the subject of pensions and in- 
surance was “taboo”, or that it should not be brought into 
the negotiations; no one asked that that part of the com- 
pany’s proposal be removed from the negotiations or ex- 
cluded from further consideration. (JA 139) 


Mr. Miles testified that when he presented the com- 
pany’s “package” offer to the union during the morning 
negotiation session on June 2, he stated that “the vacation 
plan and insurance plan are tied together”: but that after 
the luncheon recess on that date Mr. Graham told the 
union negotiators that the company wished to “correct” 
that earlier statement; and Mr. Graham then stated that 
although the company’s offer had been presented as a 
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“package,” it could be either accepted as such, or the 
company and the union could bargain further about it or 
any portion of its contents. (JA 138, 163) Mr. Miles testi- 
fied: “in the afternoon we said that the package and any 
of it was bargainable.” (JA 163) Union representative 
Frank acknowledges that after lunch Mr. Graham said 
that the fact that the vacation proposal and the pension- 
insurance proposal were both included in the company’s 
offer did not mean that those parts of the offer could not 
be separated. As Mr. Frank put it: “Along in the after- 
noon he stated well, perhaps they could be separated, or 
words of that nature.” (JA 93) 


In past contract negotiations between the parties it had 
been common for the company to make “package” offers 
for settlement; and it had not been customary to treat the 
component parts of such “packages” as inflexible or irre- 
placeable. On the contrary, Mr. Miles testified that: 
“Quite often the other party will say, ‘Well, we like A, 
B and C of your package. We wouldn’t touch D but we 
might take F if you sweetened that up a little bit” (JA 
138) There was no such union counterproposal to the 
company’s “package” proposal of June 2; nor did the 
union either reject or accept that offer. At the conclusion 
of the June 2 meeting Mr. Frank commented upon the 
company’s proposal by saying: “This is a long way from 
the union’s economic demands. The wage offer is far 
short of what we expect. It is not a realistic offer with 
regard to today’s economy, the war and the inflationary 
trends. It’s a long way from being realistic for 1966. We 
will consider it, but we don’t have any high hopes that 
this will settle the matter.” (Emphasis supplied) (JA 
139) Nowhere in his remarks did Mr. Frank state any 
objection to the inclusion of the pension-insurance pro- 
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Posal in the company’s offer, or protest the injection of 
that subject into the negotiations. 


The union did not at any time in the negotiation meet- 
ings that followed, between that time and June 29, reject 
the company’s package offer of June 2. With the apparent 
Mutual acquiescence of both parties, that proposal, in- 
cluding the pension-insurance proposal, continued to be 


ings, and the union negotiators reiterated their willingness 
to continue consideration of that proposal. Negotiation 
meetings were held on June 7 and 8. There was no dis- 
cussion at those meetings respecting the company’s pack- 
age proposal of June 2; and there was no objection by the 
union concerning the inclusion of the proposal to modify 
and extend the pension-insurance agreement in the com- 
pany’s package proposal. There was no request that the 
pension-insurance part of the proposal be dropped or re- 
placed, or that the subject of 

be excluded from further co 


violated Sections 8( 
of the company to 


and insurance plan which are not open for negotiation 
until 1967.” 


Notwithstanding the filing of that charge on June 10, 
neither the filing of the charge nor the grounds of com- 
Plaint set forth in it were ever mentioned by either side 
at the next or any subsequent meeting of the parties. 
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(JA 145) Instead, the parties continued to discuss and 
refer to the company’s package proposal of June 2, and 
the pension-insurance proposal contained in it, from time 
to time thereafter, with apparent mutual willingness to 
continue to consider it; and without any union request 
that it be removed from further discussion. 


At the negotiation meeting on June 13, the parties’ 
review of the union’s demands, including that relating to 
vacations, lead to a further discussion of the company’s 
June 2 package proposal. Union representative Frank 
said: “As I understand it, the improvements in the vaca- 
tion plan were tied to our acceptance of the improve- 
ments in the pension plan with the understanding that the 
pension and insurance agreement would be extended for 
five years. Is that right?” Mr. Miles thereupon reminded 
Mr. Frank that although “It was presented that way on 
the morning of the 2nd * * * As you will remember, John 
Graham corrected that in the afternoon portion of the 
meeting.” After some additional remarks, Mr. Miles 
further stated: (JA 142) 


“The pension and insurance agreement, how- 
ever, are not tied to the vacation plan improve- 
ments although both of them, as well as the other 
company proposals, are all in the same package. 
We are interested in seeing these improvements 
in the pension plan made available for our Alloy 
employees as soon as possible, but we are willing 
to make them available beginning in 1967 tf that 
is your wish.” (Emphasis supplied) 


When the company’s package proposal of June 2 was 
thus discussed on June 13, the union negotiators did not 
express rejection of that proposal; nor did they object to 
its inclusion of the subject of pensions and insurance, or 
request that that subject be excluded from further con- 
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Sideration. (JA 142) Although the union negotiators 
whether or not the vacation 
of the June 2 offer were 


be dropped from the company’s offer, or suggested that 
it be replaced. As Mr. Miles put it: (JA 143) 


“* * * they kept talking, ‘Is the vacation tied 
to the pension plan?’ and I kept telling them no, 
it wasn’t tied to the pension plan, but they never 
did come right out and tell me that they didn’t 
want the pension plan until the very last meet- 
ine we / Emphasis supplied) 

Further negotiation meetings were held on June 20 and 
21. At the June 21 meeting, a Federal Mediation and Con- 
ciliation Commissioner was called in by the company to 
participate in the negotiations. (JA 146) At that meeting 
the company’s June 2 proposal was again discussed. (JA 
146-147) After reviewing the June 2 offer, Mr. Miles 
Pointed out that the union had failed to make any counter- 
Proposals to that offer; and had, in fact, “made no moves 
on any of their demands.” (JA 147) In discussing the 
June 2 proposal, Miles said that the company thought the 
improved pension-insurance plan should be made avail- 
able in 1966; but that if the union insisted on deferring 
the matter until the 1967 expiration date of the current 
agreement, the company would do that. (JA 147) Com- 
pany negotiator Graham then stated: (JA 148) 


Opportunity to 
that we can’t fore 
supplied) 


18 


At the June 21 meeting, instead of rejecting the com- 
pany’s June 2 proposal or protesting its inclusion as a 
subject of further discussion, the union negotiators af- 
firmed their willingness to give that proposal further con- 
sideration. During the discussion of the pension-insur- 
ance proposal on that date, Mr. Frank told the company: 
“If you want to put the pension plan in effect now and 
still give us the right to negotiate at the expiration date 
of 1967, go ahead and do it.” Miles replied, “that is not 
what we propose. We have proposed putting the pension 
plan improvements in effect now and extend the expira- 
tion date for five years.” (JA 148) Frank then said: “You 
haven’t always insisted on a five year extension of the 
pension and insurance agreement”; and Mr. Graham 
asked: “Does the union have a counterproposal on the 
duration of the pension and insurance agreement for us 
to consider?” To that, Mr. Frank replied: “No. We 
haven’t really considered it because we didn’t think it 
was bargainable but we surely will and let you know.” 
(JA 149) (Emphasis supplied) 


Additional negotiation meetings took place on June 22, 
23 and 24; but they did not involve any further discussion 
of the company’s package proposal of June 2. There was 
no significant progress toward an agreement at those 
meetings. The next meeting of the parties was on June 
28. At that meeting the company made another “package” 
proposal for settlement, which it described and presented 
as an “alternative” to the “package” proposal of June 2. 
(JA 97, 152) The June 28 “package” proposal included 
an immediate wage increase of seven, eight, nine and ten 
cents an hour (one cent more than the June 2 proposal); 
an increase of equal amount for 1967; a ninth holiday, 
effective in 1966; the modified funeral leave provision re- 
quested by the union; and the seven specific concessions 
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on the union’s non-economic demands that had also been 
included in the June 2 proposal. (JA 152) The June 28 
package did not include any proposal respecting “vaca- 
tions”; and did not include any reference to the subject 
of pensions or insurance. (JA 152) After a luncheon 
recess the union announced its rejection of the company’s 
offer, on the stated grounds that: “* * * we don’t feel that 
the money offer is satisfactory, the holiday proposal is 
insufficient, and we don’t like the term of the agree- 
ment.” (JA 153) At the end of the meeting Mr. Miles 
expressed concern about the union’s failure to respond 
with any movement or counterproposals of any kind to 
the company’s two “alternative” offers, and stated: (JA 
154) 


“Right now we are three days from the deadline. 
Serious consideration must be given to reaching 
a settlement. Token movement on your part cer- 
tainly won’t result in a settlement. I would sug- 
gest that we meet in the morning and that between 
now and then both parties give serious considera- 
tion to their positions.” 


When the parties met again on the following day, June 
29, the union had no counterproposal to either of the 
company’s previous “package” proposals. Instead, the 
union presented “three new demands” not previously 
mentioned, relating to gloves, foremen working and job 
selection on overtime, which the company rejected. (JA 
155) At that meeting Mr. Miles pointed out that the com- 
pany had made two previous alternative offers for settle- 
ment, without evoking any encouraging response from 
the union; and stated his opinion that, “there has not been 
good faith bargaining on the part of the union committee 
to move these negotiations along to reach a satisfactory 
conclusion to them by the expiration date of our current 
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agreement.” (JA 154-155) Miles thereupon made the 
union another “package” proposal for a settlement. The 
company’s proposal of June 29 is set forth in General 
Counsel’s Ex. No. 5 (JA 190-192) In substance, its con- 
tent was the same as that of the previous “package” of 
June 2, except that the wage increase was three cents 
higher. It included the same vacation and pension-insur- 
ance proposals that the June 2 offer had contained. Upon 
presenting the June 29 settlement offer to the Union, Mr. 
Miles read from previously prepared notes the statement 
which is General Counsel’s Exhibit No. 8 (JA 196), de- 
nominating that offer as “a complete and final package, 
to settle all issues raised during the course of the Negotia- 
tions,” not to be “juggled”; and that, if not recommended 
by the union committee to their membership, “we will 
start to shut down the plant at 4:00 P.M. Friday, July 1, 
1966, and will complete the shut down by 12:01 A.M. 
Saturday, July 2.” In that statement, Mr. Miles further 
said, in explanation of the company’s decision to shut 
down the plant: (JA 196) 


“We are just as much aware of the IUD pro- 
gram by what we have heard and what we have 
read as you are. We do not intend to be in the 
position of trying to operate this plant under con- 
ditions as we understand them to be. As I have 
said, we are aware of the IUD program and it 
does not make sense to continue operations on this 
basis without a work agreement.” 


After a luncheon recess, union representative Frank 
asked that he be given the company’s above mentioned 
statement in writing. Miles thereupon repeated his state- 
ment, slowly; and Mr. Frank copied it. (JA 155-156) 
Frank then asked: “Are you closing the door to future 
bargaining?”, and Miles answered: “No, sir.”” (JA 156) 
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vacation plan available without 
the pension plan?” Mr. Miles answered: “You have our 
final package offer.” (JA 157) Frank then suggested 
breaking off the meeting, saying: “I don’t think we will 
accomplish any more today.” (JA 157) 


forty-eight hours’ writ 
(Resp. Ex. No. 16; JA 


cause: (JA 157) 


“We had no work agreement. We knew what 
the IUD plans were and rather than continue 
without a work agreement, letting the union 
choose the time at their convenience to shut us 
down, we chos t down.” 
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its conclusion the company told the union: “We are avail- 
able and willing to meet at their convenience and at their 
request.” (JA 159) 


After the termination of the contract at the Alloy plant, 
the contracts at the Ashtabula and Portland plants subse- 
quently terminated without any new agreements, and 
without any strike action at those plants. However, when 
the contract at the Marietta plant likewise terminated 
without a new agreement on August 27, so that the em- 
ployees at four of the five Metals Division plants were 
then free to strike, the IUD unions fulfilled their long 
standing threat, and struck the Ashtabula, Portland and 
Marietta plants at the same time, on August 28. (JA 57- 
58) 

STATUTES INVOLVED 


The statutory provisions involved are set forth at pages 


A-1 through A-3 of the Brief for Petitioner. 


SUMMARY OF ARGUMENT 


Although the separate pension-insurance agreement, 
having a term effective to July 2, 1967, was not a manda- 
tory subject of bargaining during the 1966 basic contract 
negotiations, it was not unlawful for the employer to pro- 
pose in those negotiations that the pension-insurance 
agreement be modified and extended for a new term of 
five years. NLRB v. Wooster Division of Borg-Warner 
Corp., 356 U.S. 342. The company did not insist that the 
union agree to a modification and extension of the pension 
insurance agreement, or make such agreement a condi- 
tion to the company’s bargaining with respect to, or agree- 
ment on, a new basic contract. The company’s bargaining 
conduct, in its entirety, was such as to make it clear that 
it was not insisting upon changes in the pension-insurance 
agreement as a condition of bargaining or agreement upon 
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4 new basic contract, Th 
and it made a specific alt 
not include any change 
ment, and which was ne 
vited counterproposals 


From the time that the co 
in the pension-insurance a 
age offer of June 2, the 
the pension-insurance 
conduct was 


The company’s pension-insurance Proposal was not 2 


actor in causing the b 
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The company did not lock out its employees with an 
objective to force the union to accept a modification of the 
pension-insurance agreement. The object of the lockout 
was to try to deprive the union of exclusive control of the 
timing of a work stoppage. The lockout, after impasse 
was reached on issues other than the pension-insurance 
proposal, constituted permissible economic pressure in 
support of the company’s legitimate bargaining position. 
It was therefore lawful. American Ship Building Com- 
pany v. NLRB, supra. 


The findings of the Board, that the company did not in- 
sist upon its pension-insurance proposal to the point of 
impasse: that the company did not employ the lockout 
for the purpose of forcing acceptance of the pension- 
insurance proposal; and that the lockout constituted per- 
missible pressure in support of the company’s legitimate 


bargaining position; are supported by substantial evi- 
dence on the record considered as a whole, and are there- 
fore conclusive. 


ARGUMENT 


1. The Board Correctly Found That the Company 
Did Not Insist That the Union Accept a Modi- 
fication of the Pension-Insurance Agreement. 


The Board’s Decision and Order, like the Trial Exam- 
iner’s Decision, found “that the pension-insurance agree- 
ment, having an effective date to July 2, 1967, was not 
a mandatory subject of bargaining during the 1966 basic 
contract negotiations herein, and that the Union, there- 
fore, was not required to bargain about, nor could the 
Respondent lawfully insist upon, any modifications there- 
of.” (JA 261) Thus, the Board accepted the applicable 
rule of law as being precisely what the appellant says 
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that it is. Applying that rule of law to the facts of the 
case, however, the Board further found, as a fact, that 
the employer had not insisted upon a modification of the 
pension-insurance agreement. The Board said: (JA 261) 


“We do not agree, however, with the Trial 
Examiner’s further finding that Respondent un- 
lawfully insisted to the point of impasse on Union 
acceptance of the non-mandatory demand, or that 
Respondent thereafter locked out its employees 
for that purpose. In our view the facts herein do 
not establish that Respondent unlawfully insisted 
upon a nonmandatory bargaining demand.” 


That finding of fact is, as the Board’s decision correctly 
recognized, fatal to the entire complaint. The complaint’s 
allegations that the employer violated Sections 8(a) (1), 
(3), (5) and (d) of the Act rest, with respect to each 


such section allegedly violated, upon the essential and 
controlling premise that the employer insisted to a point 
of impasse that the union accept its proposal for a modi- 
fication and extension of the Pension-insurance agree- 
ment. Without that predicate, none of the violations 
charged in the complaint can stand. Without such insist- 
ence, to the point of impasse, no one has contended that 
it was unlawful for the employer to propose changes in 
the pension-insurance agreement; to threaten to tem- 
porarily shut down the plant; or to shut down the plant 
in support of its bargaining position. It is submitted that 
the Board correctly found that the employer did not, in 
fact, insist upon the acceptance of its pension-insurance 
proposal, and that the Board’s finding is supported by 
substantial evidence on the record considered as a whole. 


26 


(a) It was not unlawful for the employer to 
propose a modification and extension 
of the pension-insurance agreement. 


As the Board correctly recognized, it is well settled 
that the obligation to bargain “does not mean that bar- 
gaining must be confined to statutory subjects. Either 
party may lawfully propose nonmandatory bargaining 
items.” (JA 262) Nothing in the law prohibited the 
employer from proposing to the union in the course of 
the 1966 negotiations that the parties agree upon a modi- 
fication of the existing pension-insurance agreement, and 
extend it for five years. Proposing nonmandatory sub- 
jects of bargaining, without insisting upon them to the 
point of impasse, is not unlawful. NLRB v. Wooster 
Division of Borg-Warner Corp., supra. 


(b) The union accepted the employer’s 
pension-insurance proposal as a subject 
of negotiation, and willingly entered 
into and continued discussion of that 


proposal. 


The Trial Examiner’s conclusion that the company in- 
sisted upon union acceptance of its pension-insurance 
proposal as a condition of settlement was based upon his 
interpretation of the evidence as showing that the com- 
pany continued to press for that proposal throughout the 
negotiations, despite the union’s repeated and explicit 
objections to discussion or consideration of that proposal. 
Thus, the Trial Examiner interpreted the evidence as 
showing that when the company first put forward the 
pension-insurance proposal, as part of its “package” offer 
of June 2, “the Union rejected the Company’s * * * offer” 
(JA 233); that the union not only “rejected” the com- 
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pany’s June 2 offer as soon as it was made, but did so in 
such a way as to make it plain that it objected “because 
vacations and pensions were tied together” (JA 233); 
that the union made it clear from June 2 on that it 
“objected to the injection of the pension issue into bar- 
gaining” (JA 233); that after originally “rejecting” the 
company’s package proposal of June 2 on the day it was 
made, the union “again rejected the Respondent’s ‘pack- 
age’ proposal” at the negotiation meeting on June 13 (JA 
233-234); and that despite the union’s repeated “rejec- 
tions” of the company’s pension-insurance proposal, and 
its explicit “objections” to the injection of that subject 
into the negotiations, the company persisted in bringing 
up that subject and “insisted” that the union accept it. 
(JA 244) The Trial Examiner’s reasoning is revealed in 
his Decision (JA 244), where he argued that: “The con- 
tinual injection of illegal or otherwise extraneous issues 
into bargaining is evidence from which one may infer 
that the nonmandatory has been emphasized to such a 
degree that the obligation to bargain in good faith as 
defined in Section 8(d) has not been met.” (Citing Dis- 
trict 50, UMWA (Central Soya Company, Inc.) 142 
NLRB 930.) On the same assumption, the Trial Exam- 
iner further reasoned that because “Respondent chose 
right up to the last to propose the pension-insurance 
plan”, this “is an added indication” that the company took 
an insistent position with respect to it. (JA 251) 


These interpretations and inferences of the Trial Exam- 
iner are contrary to the evidence, and they were rightly 


rejected by the Board. The Board stated: 

“* * * Hither party may lawfully propose non- 
mandatory bargaining items. Neither party may 
insist, however, or condition its bargaining or the 
execution of any agreement, upon acceptance of 
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such demand by the other party. The Respondent, 
therefore, did not violate its duty to bargain in 
good faith when, on June 6 (sic), it initially pro- 
posed certain modifications in the current pension- 
insurance agreement. Nor was it unlawful in- 
sistence for Respondent to refer to its June 6 (sic) 
‘package’ offer during two subsequent bargaining 
sessions when the Union’s wage and vacation 
demands were discussed. For, the Union had not 
expressly and unequivocally rejected that offer 
or the nonmandatory bargaining demand con- 
tained therein. After Respondent presented its 
‘final offer’ on June 29, the union negotiators for 
the first time declared their opposition to Respond- 
ent’s injection of the nonmandatory issue into the 
basic contract negotiations. In these circum- 
stances, however, it can hardly be said that Re- 
spondent’s insertion of the nonmandatory subject 
in its ‘final offer’ of June 29 constituted unlawful 
insistence in the face of a clear and express re- 


fusal by the Union to bargain about the pension- 
insurance modifications.” (Emphasis supplied) 


These findings by the Board are supported by substan- 
tial evidence on the record considered as a whole. The 
evidence supports the Board’s finding, contrary to that 
of the Trial Examiner, that the union did not reject the 
company’s offer of June 2, or the pension-insurance pro- 
posal included in it. It is true that union negotiator Frank 
testified in general terms, “We rejected the proposal” 
(JA 81); but he never testified to any words or actions 
constituting or expressing any such “rejection” of the 
company’s offer; and the suggestion that there was any 
such “rejection” of the offer on that date (June 2) is 
plainly refuted by the uncontroverted testimony of J. N. 
Miles. Miles testified, without contradiction, that after 
the company presented its package offer at the June 2 
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meeting, there was a lengthy discussion, engaged in by 
the union willingly and without protest, during which 
the union representatives asked many questions con- 
cerning the merits and operation of the proposed new 
pension-insurance plan. More than an hour was con- 
sumed in this discussion of the plan. (JA 137) The com- 
Pany’s pension-insurance expert was called into the meet- 
ing to answer the union’s questions. (JA 137) It is un- 
disputed that at no time during the June 2 meeting did 
any union representative say that the union objected to 
discussion or consideration of the pension-insurance 
Proposal, or that it should be removed from further 
discussion or consideration by the parties. 


At the conclusion of the June 2 discussion, union 
Tepresentative Frank had only this to say about the com- 
Pany’s package offer of that date: (JA 139) 


“* * * this is a long way from the union’s eco- 
nomic demands. The wage offer is far short of 
what we expect. It is not a realistic offer with 
regard to today’s economy, the war and the in- 
flationary trends. Its a long way from being 
realistic for 1966. We will consider it, but we 
don’t have any high hopes that this will settle the 
matter.” (Emphasis supplied) 

The evidence shows that, as the Board found, the union 
neither accepted nor rejected the June 2 offer at the 
Meeting on that date; and that the circumstances as a 
whole were such as to reasonably lead the company to 
believe that the union was interested in that offer, in- 
cluding the pension-insurance proposal, and would will- 
ingly consider the matter further. 


Likewise, the Board correctly rejected the Trial Exam- 
iner’s finding that the union “again rejected” the com- 
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pany’s package proposal at the negotiation meeting on 
June 13. (JA 234) The Trial Examiner’s Decision re- 
ferred to no evidence in support of that finding; and it 
is refuted by the uncontroverted evidence. Union rep- 
resentative Frank did not testify that the union rejected 
the company’s June 2 package offer at the June 13 meet- 
ing. (JA 61, 22, 93-95) It is true that in response to a 
question from the Court Mr. Miles stated, “they rejected 
the whole offer” (JA 142); but his detailed and explicit 
account of what was said and done at the June 13 meeting 
clearly shows that the offer was not, in fact, “rejected”; 
but was simply retained under consideration, without 
either acceptance or rejection. 


When union demand No. 18, relating to vacations, was 
under discussion at the June 13 negotiation meeting, the 
company’s package offer of June 2, which included an 
offer respecting vacations, was again discussed. Union 
representative Frank asked whether or not the vacation 
and pension-insurance parts of the offer were tied to- 
gether, so that the union could not get the former without 
taking the latter. Miles assured him that, “the pension 
and insurance agreement, however, are not tied to the 
vacation plan improvements.” (JA 142) Mr. Miles then 
stated that the company was interested in seeing the pen- 
sion-insurance improvements placed in effect “‘as soon as 
possible”; but that the company was willing to defer the 
matter until 1967, “if that is your wish.” (JA 142, 144) 
Instead of “rejecting” the company’s June 2 offer, Mr. 
Frank thereupon proceeded to make further inquiry 
about the operation and effect of the company’s proposal, 
and demonstrated continuing interest in it. (JA 142) 
‘There is no evidence that anyone expressed any objection 
at the June 13 meeting to further consideration of the 
pension-insurance proposal. Certainly there is nothing in 
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the record account of the parties’ statements or actions at 
the June 13 meeting which would support the Trial Ex- 
aminer’s finding that the union “again rejected” the com- 
pany’s package offer of June 2, or the pension-insurance 
proposal, at that meeting. 


When the company’s June 2 package offer was again a 
subject of discussion at the June 21 negotiation meeting 
it was not rejected by the union; nor was any objection 
raised to further discussion or consideration of the pen- 
sion-insurance proposal. On the contrary, the union rep- 
resentatives expressly stated at that meeting that they 
would further consider that proposal. At that meeting 
Miles stated that although the company wished to make 
the improved pension-insurance benefits “available” for 
all bargaining unit employees, the improvements would 
be deferred until the expiration of the existing pension- 
insurance agreement if the union so desired. (JA 147 ) 
Mr. Frank then stated: “If you want to put the pension 
plan in effect now and stil] give us the right to negotiate 
at the expiration date of 1967, go ahead and do it.” Miles 
replied: “No. You know that is not what we propose. We 
have proposed putting the pension plan improvements in 
effect now and extend the expiration date for five years.” 
(JA 148) Company negotiator Graham then said: (JA 
148) 


“Approximately eighty per cent of the hourly 
employees of Union Carbide have the benefits of 
this plan now. We do have a right to let you know 
tt is available and to give you the opportunity 
to take these benefits now. It is true that we can’t 
force you to take them.” (Emphasis supplied) 


No union representative asked that the pension-insur- 
ance subject be deferred. No one asked that it be removed 
from further consideration. Instead, Mr. Frank com- 
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plained of the length of the company’s proposed extension 
of the pension-insurance agreement, and hinted that a 
shorter term would be more palatable. (JA 149) Graham 
then asked if the union had a “counterproposal on the 
duration of the pension and insurance agreement for us 
to consider?” To which Mr. Frank replied: “No. We 
haven't really considered it because we didn’t think it was 
bargainable but we surely will and let you know.” (JA 
149) (Emphasis supplied) 


Although the Trial Examiner stated that, “Miles agreed 
that Frank objected to the injection of the pension issue 
into bargaining” (JA 233), the record does not fairly sup- 
port that statement. On the contrary, Miles testified that 
no union representative made any objection to the in- 
clusion of the pension-insurance proposal in the bargain- 
ing discussions. (JA 139) As Miles summed it up: (JA 
143) 


“* * * they kept talking, ‘Is the vacation tied 
to the pension plan?’ and I kept telling them no, 
it wasn’t tied to the pension plan, but they never 
did come right out and tell me that they didn’t 
want the pension plan until the very last meeting 
* * *” (Emphasis supplied) 

The uncontroverted evidence shows that although the 
union filed an unfair labor practice charge against the 
company on June 10, complaining that the company had 
refused to bargain because it had allegedly conditioned 
bargaining on acceptance of a nonbargainable subject, the 
union continued unabated thereafter to express interest 
in further discussing and considering the pension-insur- 
ance proposals, and expressly declared that it would give 
that proposal its further consideration. (JA 141-149) 
When, after the filing ofthe unfair labor practice charge, 
Mr. Miles and Mr. Graham repeatedly assured the union 
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that the vacation and pension-insurance proposals were 
not tied together; and that the company would defer the 
pension-insurance subject until 1967 if the union so de- 
sired; the union did not express any objection to further 
consideration of the pension-insurance proposal; did not 
ask that it be removed from the negotiations; and never 
made any counterproposal to any of the company’s “pack- 
age” proposals. After the filing of the unfair labor prac- 
tice charge on June 10, the union never mentioned it in 
any negotiation meeting. When, after the filing of that 
charge, the union never referred to it or its subject matter 
in any way, and continued without any stated objection 
to discuss the pension-insurance proposal and declare that 
it would further consider that proposal, its conduct nulli- 
fied any effect the filing of the charge might otherwise 
have had as an objection to bargaining on that subject. 

rd fully supports the Board’s finding that the 
union “had not expressly and unequivocally rejected that 
offer or the nonmandatory bargaining demand contained 
therein.” (JA 262) 


When the union continued, as it did, to inquire about, 
profess interest in, and expressly declare its intention to 
consider, the June 2 offer, including the pension-insur- 
ance proposal, there was no reason for the company to 
drop that subject from further negotiation. For all that 
appeared, the June 2 offer, including the pension-insur- 
ance part of it, was a promising and mutually agreeable 
approach to a possible settlement. The evidence does 
not justify the Trial Examiner’s interpretation that the 
Company persisted throughout the negotiations in press- 
ing the pension-insurance proposal upon the union despite 
the latter’s objections and protests. Instead, the evidence 
shows that the union accepted the introduction of that 
proposal into the negotiation with apparent interest and 
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repeated assurances that the proposal would be “con- 
sidered.” Since there was no clear and express refusal by 
the union to bargain about the pension-insurance pro- 
posal, but instead an express willingness to consider it, 
the Trial Examiner’s inference that “continued injection” 
of that subject into the discussions proved the company’s 
“insistance” upon it, is contrary to the evidence, and was 
properly rejected by the Board. 


(c) The company made an offer of settle- 
ment that did not include any change in 
the pension-insurance agreement, and 
unsuccessfully invited counterproposals 
to that offer. 


The undisputed evidence shows that on June 28, 1966, 
the company made a “package” offer for settlement 
which did not include any proposal pertaining to the 
pension-insurance agreement. This June 28 “package” 
offer was presented as an “alternative” to the previous 
proposal of June 2. The making of this offer for a new 
contract, in no wise contingent upon any change in the 
existing pension-insurance agreement, further supports 
the Board’s finding that the company did not insist upon 
acceptance of its pension-insurance proposal as a condi- 
tion to bargaining or agreement on a new contract. It 
also corroborates the company’s repeated statements in 
negotiations that it was not insisting upon changes in the 
pension-insurance agreement, and would be willing to 
defer that subject until 1967, if that is what the union 
wanted. 


The June 28 settlement offer was a clear demonstra- 
tion of the company’s willingness to bargain and settle 
without reference to the subject of pensions or insurance. 
It was a clear invitation to the union to pursue that route 
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to an agreement, if it preferred to do so. The Trial Exam- 
iner found that the offer was made, and that it “did not 
touch on pensions-insurance.” (JA 246) He impliedly 
recognized that if it was a “real” offer, and if it was not 
withdrawn, it poses a fatal obstacle to a conclusion that 
the company “insisted” upon changes in the pension-in- 
surance agreement. He dismissed it, however, upon the 
grounds that it was “not a real offer” (JA), and that 
it “was not open or still available” on June 29. (JA 246) 
These conclusions by the Trial Examiner are contrary 
to the evidence; and the Board was correct in refusing 
to adopt them. 


It is not disputed that the overall economic value of 
the June 28 offer compared favorably with other collec- 
tive bargaining settlements effective in 1966 at other 
industrial plants in the Kanawha Valley. (JA 61-62) 


There is nothing in the record to support a finding that 
the June 28 offer was not a realistic one; or that it was 
not put forward with serious intent, and with the rea- 
sonable and honest expectation that it might at least open 
the way to an agreement. Nor does the fact that the June 
28 offer did not include vacation improvements support 
a conclusion that it was “not a real offer.” The fact that 
the June 28 offer deleted the vacation plan improvements, 
worth six and one-half cents, and added only one cent 
more in wages, as compared to the previous June 2 offer, 
does not mean that the June 28 offer was necessarily less 
attractive; and that the company was not serious and 
sincere in proposing it. The June 28 offer not only deleted 
the vacation proposal found in the June 2 Offer; it also 
eliminated the pension-insurance proposal, the extension 
of which for five years would have been of substantial 
potential benefit to the company. Company Industrial 
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Relations Manager Engle testified that, “The offer of 
the 28th might well have been a more costly offer in- 
sofar as the Company was concerned.” (JA 54) The 
Trial Examiner pointed out no weakness in Mr. Engle’s 
reasoning. 


Moreover, it is not denied that the company invited 
counterproposals to the June 28 offer, without success. It 
cannot be said that the June 28 offer was not “real”, or 
that it was not seriously intended as an avenue to agree- 
ment, when the union never made the slightest effort to 
pursue it or put it to a test. The union rejected it on the 
day it was made, without any counterproposal, and with- 
out probing it in any way. In the absence of any effort by 
the union to explore the possibilities of reaching an agree- 
ment on the basis opened up by the June 28 offer, it can 
not reasonably be found that it was “not a real offer”; or 
that it does not stand as substantial evidence of the com- 
pany’s willingness to bargain for an agreement, exclusive 
of any change in the pension-insurance agreement. 


Nor does the evidence support a finding that the June 
28 offer was withdrawn, or was “not open or still avail- 
able” on June 29. Union representative Frank admits 
that the company never said that the June 28 offer had 
been withdrawn, or that it was no longer open. (JA 98) 
There is nothing in the facts or circumstances of the ne- 
gotiation meetings on June 28 and 29 that implied that 
the June 28 offer was withdrawn; or that it was no longer 
available if the union chose to pursue it. The June 28 
offer, and the June 2 and 29 offers, presented, and were 
understood as presenting, two alternative routes to a 
possible settlement; one including pension-insurance 
changes, and the other involving no such changes. When 
the union promptly rejected the June 28 offer, thereby 
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indicating that it found the June 2 alternative, which it 
had not yet rejected, more attractive, the company then 
returned to the basic framework of the June 2 offer, lib- 
eralized or “sweetened” its contents, and presented it 
again on June 29. Nothing in that action justified a con- 
clusion that the other, June 28, “alternative” course to 
an agreement was no longer open if the union changed its 
mind and wished to pursue it. There was no inherent or 
natural inconsistency or conflict between the two “alter- 
native” settlement offers, which could justify an inference 
that the making of the June 29 offer constituted a with- 
drawal of the June 28 offer, or that the latter was no 
longer open. 


Miles’ statements respecting the June 29 offer, denomi- 
nating it as a “final” offer, and stating that it could not be 
“juggled” in any way, do not fairly express or imply a 
withdrawal of the alternative offer of June 28. Nothing 


said or done on June 29 justified a belief that the June 28 
approach to an agreement was not still available, if the 
union chose to pursue it. Again the union failed to put 
the matter to a test. It never inquired whether or not the 
June 28 offer was still open; it never made any counter- 
proposal of any kind; and it never indicated the slightest 
interest in the June 28 offer as opening a possible road to 
agreement. It was, as the evidence shows and the Board 
found, not until the last minute of the last negotiation 
meeting, on June 29, that Mr. Frank first stated in the 
negotiations that the company had “Gnjected into their 
negotiations subject matter not subject to bargaining,” 
and asked “if the improved vacation plan was available 
without the pension-insurance plan.” That remark, and 
that question, were made in the context of the discussion 
of the June 29 offer, and related to the contents of that 
offer. Accordingly, Miles answered: “You have our final 
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package”; and the union immediately broke off negoti- 
ations without making any inquiry about the June 28 
offer, and without making any counterproposal. Even at 
that “eleventh hour” Mr. Graham invited a counter- 
proposal, saying: “To date the union has not even made a 
counterproposal to our other two offers so we felt it im- 
perative that we make this final offer to you * * *” (JA 
156); but no counterproposal was forthcoming from the 
union. 


The statement made by Miles in presenting the com- 
pany’s June 29 settlement offer can not be considered 
in vacuo, without regard to what was said and done in the 
rest of the negotiations. To construe his remarks as 
meaning, or to believe that he was understood by 
the union as meaning, that there was no way open to 
agreement except upon acceptance of the pension- 
insurance proposal, it is necessary to forget the evidence 
that throughout six weeks of negotiations the company 
had repeatedly told the union that it was not insisting 
upon pension-insurance changes as a condition to agree- 
ment; that over and over again it had stated its willing- 
ness to defer that subject until 1967 if the union so 
desired; that the company had made an overall settle- 
ment offer on the previous day which did not include any 
change in the pension-insurance agreement; and that, 
down to and including the very last minute, the company 
requested counterproposals or alternative proposals, 
which the union never made. It is axiomatic that in 
examining an employer’s conduct in collective bargain- 
ing it is necessary that the employer’s bargaining conduct 
be considered as a whole; not just an isolated portion of it. 
NLRB v. Reed and Prince Mfg. Co. (CA 1; 1953) 205 F. 2d 
131; NLRB v. Wonder State Mfg. Co. (CA 8; 1965) 344 F. 


39 


2d 210; NLRB v. Cascade Employers Association, Inc. 
(CA 9; 1961) 296 F. 2d 42. 


For all of the foregoing reasons, it is submitted that 
the Board’s findings that the union did not “expressly 
and unequivocally reject” the company’s pension- insur- 
ance proposal, or state any “clear and express refusal to 
bargain about the Pension-insurance modification” (JA 
262), are supported by substantial evidence on the record 
considered as a whole. 


The Trial Examiner’s finding that the company had 
“insisted” upon acceptance of the pension-insurance pro- 
posal rested largely upon his inference that, because none 
of the company’s three package settlement offers included 
the improved vacation proposal without including the 
pension-insurance proposal, the company must have in- 
tended to take an adamant position respecting acceptance 
of the latter. Thus, the Trial Examiner stated that an “in- 
ference” that the company was “insisting” upon the pen- 
sion-insurance changes as a condition to any agreement, 
“has more support when the improper or extraneous mat- 
ter appears in the bargaining only in conjunction with a 
noticeable concession which disappears from the table 
when the nonmandatory item does.” (JA 244) This rea- 
soning is unsound, and the Board was justified in refusing 
to adopt the inference thus drawn by the Trial Examiner. 
The company was under no obligation to accede to the 
union’s demands respecting improved vacation benefits. 
It was not required to include that subject in its package 
offer of June 28. NLRB v. American, National Insurance 
Co., 343 US 395. To say, as the Trial Examiner did, that 
the company had to offer the union the vacation plan it 
demanded, in order to escape an inference that it had 
conditioned its bargaining on that issue upon union ac- 
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ceptance of the pension-insurance proposal, is unreason- 
able and illogical. It would amount to pressure by the 
Board to compel the company to grant, on particular 
terms forced upon it, a bargaining concession which the 
Act does not require. The Board may not “either directly 
or indirectly compel concessions or otherwise sit in judg- 
ment upon the substantive terms of collective agree- 
ments.” NLRB v. American National Insurance Co., 
supra. The company repeatedly stated in the negoti- 
ations that vacation improvements and pension-insurance 
changes were not tied together, and that they could be 
separated. It repeatedly asked for counterproposals to its 
various package offers. The union never made one. The 
union itself never made a counterproposal that included 
the vacation improvements without the pension-insurance 
changes. The company’s professed willingness to grant 
the vacation improvements upon a basis that did not in- 


clude pension-insurance changes (JA 145) was never 
tested by the union, and it stands unimpeached by any 
action or circumstance in the record. 


(d) The Pension-Insurance Proposal was 
advanced in an effort to facilitate and 
speed a settlement. 


In its Decision and Order (JA 261) the Board stated: 


“* * * Tn our view, the facts herein do not estab- 
lish that Respondent unlawfully insisted upon a 
nonmandatory bargaining demand. To the con- 
trary, we find Respondent’s entire course of con- 
duct during the negotiations was aimed at the 
single purpose of reaching a settlement on the 
terms of a new basic contract before the current 
agreement expired on July 2; that Respondent pro- 
posed improvements in the pension-insurance 
agreement in an effort to speed, rather than frus- 
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trate, the negotiations toward settlement; * * *.” 
(Emphasis supplied ) 


These findings are supported by the evidence that the 
company offered substantial concessions during the bar- 
gaining; that it made three Separate overall package pro- 
posals for a settlement, despite the lack of any counter- 
Proposals by the union; that, as previously pointed out, 
the union never objected to or asked for removal of the 
pension-insurance proposal as a bargaining subject; that 
the company made a substantial overall settlement offer 
which contained no Proposal to change the pension-in- 
Surance agreement, which offer was never withdrawn; 
and that the company repeatedly told the union that the 
subject of pensions and insurance would be deferred 
until 1967 if the union so desired, and the union never 
asked that such be done. 


Moreover, the Board’s findings are supported by the 
evidence that the whole context of the bargaining was 
one in which the company sought to reach an early agree- 
ment at the Alloy plant before contract terminations at 
that plant and other plants paved the way for the IUD’s 
simultaneous, concerted strike action on a multiplant 
basis; while the union sought to delay, forestall and avoid 
an agreement until the way was open for such multi- 
plant strike action. The company’s statements and 
actions in negotiations must be evaluated in the light 
of these conflicting bargaining attitudes and purposes 
which emerge from the whole record. The union’s bar- 
gaining conduct accepted nothing, rejected nothing and 
counterproposed nothing; but left the company to bargain 
with itself. Neither Mr. Frank nor any other witness 
denied Miles’ and Graham’s testimony that the union’s 
bargaining demeanor was that of delay and evasion; or 
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asserted that their description of the union’s reluctance 
to discuss, debate, concede, acknowledge or propose is 
not an accurate one. 


The evidence justifies the Board’s conclusion that the 
company injected the pension-insurance proposal into 
the negotiations because it appeared to be a part of a 
promising approach to an early agreement; and that it 
continued to refer to it only because, in the absence of 
any clear indication by the union to the contrary, it con- 
tinued to appear to be mutually regarded as a part of 
a promising possible route to an agreement. 


2. The Board Correctly Found That the Lockout 
Constituted Permissible Pressure in Support of 
the Company’s Legitimate Bargaining Position. 


Having found, upon the basis of substantial evidence, 
that the company did not insist upon acceptance of the 
pension-insurance proposal as a condition to bargaining 
or agreement on a new basic contract, it necessarily fol- 
lows that the Board’s finding that the parties did not 
bargain to an impasse on the pension-insurance issue is 
correct; and that when an impasse was reached on issues 
other than the pension-insurance matter, the company’s 
bargaining position was wholly legitimate. Therefore, 
when the company locked out its employees in support 
of that legitimate bargaining position, its action was 
lawful. (JA 262) American Shipbuilding Company, 
supra. : 


The reason for the lockout was the company’s desire 
to try to deprive the union of exclusive control of the 
timing and duration of the work stoppage which was 
obviously in prospect. It was clear from the union’s 
pronouncements over many months, including its threat 
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in April, 1966, that “ y August or September you will 
have a number of Plants down” (JA 111), as well as 
from the union’s dilatory, do-nothing conduct from the 
commencement of 1966 negotiations, that the union did 
not intend any serious effort to Teach an agreement at 
Alloy until contracts expired at other plants and simul- 
taneous multi-plant strike action could be employed to 
place maximum economic pressure on the company. In 
the event, this is exactly what the union in fact did; and 
the plants in question were struck on the weekend of 
August 28, as soon as the expiration of the contract at 
Marietta permitted such action. (JA 57-58) It was for 
the purpose of attempting to forestall or hinder the effi- 
cacy of that strategy by the union, and not for the pur- 
pose of forcing acceptance of the pension-insurance pro- 
posal, that the company locked out its employees. (JA 
157) The lockout had neither the object nor effect of 
forcing acceptance of the pension-insurance proposal. 


The impasse in the contract negotiations at Alloy did 
not result from the fact that the company injected into 
the negotiations the Proposal to modify the pension-in- 
surance agreement; but from the fact that the union was 
engaged in a “major drive”, “ 

Division locals, to engage 
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gain; but pursued a deliberate policy of delay and inac- 
tion, consistent with its avowed purpose to force the 
company to bargain in 1966 under the pressure of a multi- 
plant strike. The Board correctly found that the pension- 
insurance proposal was not a cause of the resulting bar- 
gaining impasse; and that the company, “did not employ 
the * * lockout for the unlawful purpose of obtaining the 
nonmandatory bargaining item or otherwise to frustrate 
or undermine the union’s bargaining position as the bar- 
gaining representative of [its] employees.” (JA 263) 


3. The Board’s Findings Are Supported By Sub- 
stantial Evidence On The Record Considered 
As A Whole. 


The standard for review of decisions of the Board is 
set forth in the Act. Section 10(f), 29 U.S.C. §160(f) 
provides in pertinent part that: 


“* * * the findings of the Board with respect to 
questions of fact if supported by substantial evi- 
dence on the record considered as a whole shall 
* * * be conclusive.” 


The “substantial evidence” standard is not modified 
where the Trial Examiner and the Board differ. In Uni- 
versal Camera Corp. v. NLRB, 340 US 474, the Supreme 
Court held that a Trial Examiner’s report is part of the 
entire record before the court, which, along with the 
testimony and evidence of record, is to be considered 
when determining the substantiality of the record sup- 
porting the Board’s findings; but the Court further said: 

“We do not require that the examiner’s findings be 
given more weight than in reason and in the light 
of judicial experience they deserve. The substan- 
tial evidence standard is not modified in any way 
when the Board and its examiner disagree. * * *” 
(Emphasis supplied ) 
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The Board is clearly authorized to make findings of 
fact contrary to those of its trial examiners. On review, 
the question is not whether the findings of the Trial 
Examiner were supported by substantial evidence; but 
whether the contrary findings of the Board are supported 
by substantial evidence; and, if so, the courts may not 
substitute their judgment for that of the Board. Uni- 
versal Camera Company, supra; International Wood- 
workers v. NLRB, 104 App. D.C. 344; 262 F. 2d 233; Joy 
Silk Mills v. NLRB, 87 App. D.C. 360; 185 F. 2d 732; Elec- 
trical Workers v. NLRB, (CA 3; 1959) 273 F. 24 243. The 
statutory standard does not permit the reviewing court to 
set aside reasonable conclusions of the Board, even though 
its conclusions are contrary to those of its trial examiner. 


The Petitioner in this case does not contend that the 
Board misconceived the principles of law applicable to 


the case. Likewise, there is no material conflict in the 
evidence as to what words were spoken and what action 
taken by the parties in the course of the negotiations. 
The controversy is as to the inferences and conclusions 
to be drawn from the uncontroverted evidence. The 
Petitioner agrees with the inferences drawn by the Trial 
Examiner, and disagrees with the contrary inferences: 
drawn by the Board; but the Board is not bound by the 
inferences drawn, or conclusions reached, by the Trial 
Examiner. Credibility issues are almost wholly absent 
from this case; and the Trial Examiner’s observation of 
the demeanor of the witnesses, which was in any event 
very limited because most of the testimony was actually 
presented in the District Court injunction case and stipu- 
lated into the record in this case, does not give him any 
advantage in logically evaluating the evidence or deter- 
mining what justifiable inferences may be drawn from 
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it. Electrical Workers v. NLRB, supra; International 
Woodworkers v. NLRB, supra. 


It is plain from the Court’s decision in Universal Cam- 
era, supra, that the rule requiring consideration of the ex- 
aminer’s findings, together with the rest of the record, in 
determining substantiality, rests upon the advantage 
ordinarily held by the examiners in determining credi- 
bility based upon demeanor; and that the weight prop- 
erly attributable to the examiner’s findings must vary 
with the importance of credibility issues in each par- 
ticular case. Thus, the Court said in that case: “The sig- 
nificance of his report, of course, depends largely on the 
importance of credibility in the particular case.” (340 US 
496) In the instant case the examiner’s findings do not rest 
upon resolutions of credibility, but upon inferences drawn 
from undisputed facts. The inferences drawn and con- 
clusions reached by the Board although different from 
those of the Trial Examiner, are clearly supported by 
substantial evidence on the record considered as a whole. 


In International Woodworkers v. NLRB; supra, the 
Court said: 


“We have carefully examined the record in the 
case. Were we sitting as members of the Board 
we might well have reached a different conclu- 
sion from that of the Board but, within the limited 
scope of our appellate review, we are unable to 
say that the finding of the Board that its General 
Counsel had failed to sustain the burden of prov- 
ing that the two employees were discriminatorily 
discharged was not supported by the record. The 
mere fact that the Board disagreed with the exam- 
iner does not require reversal; and, as the differ- 
ence in conclusion between the Board and the 
examiner was based on the inferences drawn from 
the testimony, the Board had the right to make 
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the choice giving consideration to the examiner’s 
report. This the Board has stated it has done and 
Wwe are unable to say that its conclusion was in- 
correct.” (Emphasis supplied ) 


In Electrical Workers v. NLRB, supra, the Court said: 


“It should be noted, however, that the Board here 
did not question the credibility rulings made by 
the trial examiner but rather adopted them. True, 
it did differ as to the conclusions to be drawn from 
the evidentiary facts, but this is its province. Thus 
the case is akin to National Labor Relations Board 
v. Chauffeurs, Teamsters, Warehousemen and 
Helpers Local Union No. 135, 212 F. 2d 216 (CA 
7; 1954), where it was held that in disagreements 
between the Board and the trial examiner as to 
conclusions, it is of little, if any, consequence that 
the trial examiner was in a better position than 
the Board to evaluate the testimony of witnesses.” 


(Emphasis supplied ) 


This case is not like Retail Store Employees Union 
v. NLRB, 123 App. D.C. 360; 360 F. 2d 494, relied upon 
by the Petitioner. In that case the Board, in deciding 
the case contrary to the findings of the Trial Examiner, 
simply stated that “the facts and circumstances on which 
he relies to find the unlawful purpose and design do not 
on the record as a whole support a finding of a conspiracy 
* * to violate the Act,” without further elaboration, and 
without any findings of fact by the Board. In remanding 
the case to the Board for reconsideration, the Court noted 
that the Board’s decision did “no more than simply state 
its belief that the facts and circumstances relied upon by 
the trial examiner do not on the record as a whole support 
the conspiracy finding”; and the Court said that: “Since 
the trial examiner’s findings are abundantly supported 
by the evidence, this manner in which the Board inter- 


48 


twined acceptance and rejection of his findings, making 
none of its own as required by statute, leaves this court 
without the help necessary for review.” (Emphasis sup- 
plied) 


No analogous situation exists here. In this case the 
Board not only rejected the essential findings of the Trial 
Examiner, but made its own express findings contrary 
to those of the Trial Examiner. The Board found that 
in the course of the negotiations “the Respondent, in 
addition to making various separate concessions with 
respect to the Union’s demands, offered three ‘package’ 
proposals for settlement” (JA 260); that the company’s 
June 28 “package” proposal did not contain the pension- 
insurance proposal (JA 261); that the union neither 
accepted any of the company’s “package” offers, “nor 
did it offer any compromise solutions” (JA 261); that, 
contrary to the finding of the Trial Examiner, “Respond- 
ent’s entire course of conduct during the negotiations was 
aimed at the single purpose of reaching a settlement on 
the terms of a new basic contract before the current agree- 
ment expired on July 2” (JA 261); that the company 
“proposed improvements in the pension-insurance agree- 
ment in an effort to speed, rather than frustrate, the nego- 
tiations toward settlement” (JA 261); that “Respondent 
* * * did not violate its duty to bargain in good faith” 
when it “initially proposed certain modifications in the 
current pension-insurance agreement” (JA 262); that 
the company’s subsequent references to that proposal 
did not constitute “insistence” upon that proposal, be- 
cause “the Union had not expressly and unequivocally 
rejected that offer or the nonmandatory bargaining de- 
mand contained therein” (JA 262); that it was not until 
after the company’s third “package” offer on June 29, 
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that the union negotiators for the first time declared their 

opposition to Respondent’s injection of the nonmandatory 

issue into the basic contract negotiations” (JA 262): that 

under all of those circumstances it can not be said that 
on of the pension-ins 


Thus, the Board has fully stated its Teasons for reject- 
ing the Trial Examiner’s findings; and has fully stated 
i i , and its reasons for them. It is 


to draw” from undisputed 
Order Employees v. NLR 
865, 866. 
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CONCLUSION 


For all of the foregoing reasons it is respectfully sub- 
mitted that the Board’s findings are supported by sub- 
stantial evidence on the record considered as a whole; 
and that they should therefore be affirmed. 


Respectfully submitted, 


Davp D. JoHNSON, 
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STATEMENT OF QUESTIONS PRESENTED 


According to the prehearing conference stipulation en- 
tered into by the parties (JA 1-2a), the questions presented 
are: 


1. Whether the Board properly found that the Com- 
pany did not insist that the Union accept the proposal con- 
cerning a non-mandatory bargaining subject during collective 
bargaining negotiations, and therefore, did not violate Sections 
8(a)(5) and (1) of the Act. 


2. Whether the Board properly found that the sole 
purpose of the Company’s lockout was to bring permissible 


pressure on its employees and their Union in support of its 
legitimate bargaining position within the meaning of American 
Shipbuilding Co. v. N.L.R.B., 380 U.S. 300, and therefore, the 
lockout did not constitute violations of Section 8(a)(5), (3) 
and (1) of the Act. 


STATEMENT OF QUESTIONS PRESENTED 
COUNTERSTATEMENT OF THE CASE 
L The Board’s findings of fact . 
A. Background 
B. _IUD’s plans for coordinated bargaining 


C. Collective bargaining negotiations 


D. Negotiations conclude and the plant is closed 


II. The Board’s conclusions and order . 
SUMMARY OF ARGUMENT 
ARGUMENT . 


I. The Board properly found that the Company did 
not insist upon a nonmandatory bargaining 
proposal and, therefore, did not violate Section 
8(a)(S) and (1) of the-Act . AROS 


A. The Union never declared its opposition to 
bargaining about the pension-insurance plan 
until after the Company’s final offer 


The Company’s June 28 offer was genuine 


The disagreement between the Board and 

the Trial Examiner does not materially 
detract from the sufficiency of the record 
support for the result reached by the Board . 


II. The Board properly found that the sole purpose 
of the Company’ ’s lockout was to bring permissible 
pressure in support of its legitimate bargaining 
position within the meaning of American Ship- 
building Co. v. N.L.R-B., 380 U.S. 300, and 
therefore, did not violate Section SeN5), ©) and 
(1) of the Act . . 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,289 


OIL, CHEMICAL AND ATOMIC WORKERS INTERNATIONAL 
UNION, LOCAL 389, AFL-CIO, 


v. Petitioner, 


NATIONAL LABOR RELATIONS BOARD, 
and =, 


UNION CARBIDE CORPORATION, MINING 
AND METALS DIVISION, 


On Petition for Review 
of a Decision and Order of the 
National Labor Relations Board 


BRIEF FOR THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court on the petition of the Oil, 
Chemical and Atomic Workers International Union, Local 3-89, 
AFL-CIO (hereinafter referred to as OCAW or “Union”), to 
review an order of the National Labor Relations Board dis- 
missing a complaint against Union Carbide Corporation, Mining 


and Metals Division (hereinafter referred to as “Union Carbide” 
or “Company”). The Board in its decision and order (JA 
259),) which are reported at 165 NLRB No. 26, reversed the 
Trial Examiner who had found that the Company had violated 
Section 8(a)(5), (3) and (1) of the National Labor Relations 
Act, as amended (61 Stat. 136, 73 Stat. 519, 29 U.S.C., Secs. 
151, et seq.). This Court has jurisdiction under Section 10(f) 
of the Act. 


|. THE BOARD’S FINDINGS OF FACT 


The Board found that the Company had bargained in 
good faith with the Union during their May-July, 1966 con- 
tract negotiations. The Board’s dismissal of the complaint 
rested on its conclusions that the Company had not insisted 
to the point of impasse that the Union accept a non-mandatory 
bargaining subject, and secondly, that the Company had not 
locked out its employees for the purpose of obtaining ac- 
ceptance of the non-mandatory item. The Board’s findings are 
drawn from the evidence discussed below. 


A. Background 


One of Union Carbide’s major divisions is its Mining and 
Metals Division; this division is comprised of five plants — 
Alloy, West Virginia, Marietta and Ashtabula, Ohio, Portland, 
Oregon and Sheffield, Alabama — all of which are organized, 


i “JA” references are to pages of the Joint Appendix; where a 
semicolon appears in a list of references, those numbers preceding it are 
to the Board’s findings and those following it are to supporting evidence. 


three by the Steelworkers and two by OCAW. (JA 229-30; 
100-01). For more than twenty years OCAW has represented 
the 1200 production and maintenance employees at the Alloy, 
West Virginia plant and has been a party to a series of collec- 
tive bargaining agreements. (JA 259; 66 para. 5, 69 para. 5). 
There are about 200 other employees in the plant who are 
outside the bargaining unit and not represented by any union. 


Since 1950, the Company and the Union have been par- 
ties to two concurrent parallel labor agreements, the so-called 
basic agreement covering wages, hours and working conditions 
and the so-called pension-insurance agreement covering pen- 
sions and group life and hospitalization insurance. Traditional- 
ly, the basic agreement has been negotiated for two-year periods 
whereas the pension-insurance agreement has had a five-year 
term. The basic agreement relevant to this case had an expira- 
tion date of July 2, 1966; the pension-insurance agreement 
then in effect would not expire until July 2, 1967 (JA 259-60; 
103-104). 


In the past, when the Company had granted its unrep- 
resented employees improvements in their pension-insurance 
plans, the Union frequently requested and received an oppor- 
tunity to negotiate similar improvements for the bargaining 
unit employees even though the then-current pension-insurance 
agreement had not yet expired (JA 230; 125). 


Further, in January 1966, the Company granted its un- 
represented employees a new and more liberal vacation plan. 
Thereupon, at the Union’s request, a bargaining meeting was 
held to consider the possibility of revising the vacation plan 
embodied in the Union contract, although that contract was 
not due to expire for another six months. At this meeting, 
the Company offered to improve the bargaining unit’s vacation 
plan and pension-insurance plan as well, provided that the lat- 
ter agreement be made effective for a new term of five years. 


The Union rejected this proposal; accordingly, both the vaca- 
tion and pension-insurance plans continued in effect according 
to the contract terms (JA 232, n. 4; 125). 


B. IUD’s plans for coordinated bargaining 


Prior to the commencement of contract negotiations in 
1966, the Union participated in a series of meetings with other 
unions representing Company employees at other plants. 

Under the auspices of the Industrial Union Department (“IUD”) 
of the AFL-CIO, these unions agreed upon a program de- 
signed — as Union counsel admitted at the Board hearing — 

to coordinate their bargaining in order to achieve uniform pen- 
sion plan improvements at all of the Company’s plants through- 
out the country (JA 86-89). Special attention would be fo- 
cused, the Unions agreed, upon the Company’s Metals Division 
plants where contracts expired in 1966 (JA 247-249). The 
Alloy plant, involved in this case, was one of this group; 

the others were located at Portland, Marietta and 
Ashtabula (JA 202-204). Contracts at those other plants were 
due to expire in July and August. 


In April 1966, a spokeman for the IUD and the Union 
advised the Company of these efforts at coordination and 
warned that the Company would face the prospect of being 
struck at several plants simultaneously unless the union demands 
were met: “You are in trouble this year. By August or Sep- 
tember you will have a number of plants down.” (JA 248; 
111). 


C. Collective bargaining negotiations 


Shortly thereafter, upon timely request of the Union, the 
Company and the Union agreed to meet and begin negotiating 
for a new basic agreement for the Alloy plant. By May 18, 
the parties had established the procedural ground rules for 
negotiations, and the Union had presented the Company with 
a list of its 54 specific demands (JA 231; 131, 177-189). The 
Company informed the Union that it did not anticipate pro- 
posing any contract changes, but reserved the right to do so 
after studying the Union. proposals (JA 132). 

Several meetings later, or by about June 1, the parties 
had completed their review of the Union’s non-economic 
demands, ie., those 30 of the 54 contract proposals for which 
no monetary value could feasibly be estimated, and the Com- 


pany had explicitly replied to each in writing (JA 231; 41, 133, 
216-225). 

By this point, Company negotiators explained at the Board 
Board hearing, it had become clear that the Union negotiators 
were behaving quite differently than they had in the past (JA 
166-167). As Company Negotiating Chairman Miles testified, 


Normally the union committee, after receiving 
our position, would start discussions on the various 
items and attempt to persuade the Company, and 
the Company then would counter with trying to 
reach compromises. We got none of this this year. 
They just sat there . . . there didn’t seem to be any 
effort on their [the Union’s] part to move along, 
their attitude was one of just dragging their feet.” 
(JA 46) 


Even when the Company offered to adopt one or another 
of the Union’s specific proposals, in order to “clean [it] . . . 
off the board” (JA 46), the Union declined to respond. For 
example, when Company negotiator Miles announced that the 
Company was willing to grant the Union’s demand regarding 
funeral leave pay, and asked if this would eliminate the issue, 
the Union negotiators simply refused to answer (JA 46-47). 


Faced with the absence of progress toward a final agree- 
ment, and the imminence of the current contract’s expiration 
on July 2, the Company decided to take the initiative in bar- 
gaining (JA 47). On June 2, it presented the Union with a 
“package offer,” ie., a comprehensive proposal to which an 
affirmative response would conclude negotiations. The pack- 
age included the following components: adoption of seven of 
the demands previously submitted by the Union, improvements 
in the vacation plan, improvements in the pension-insurance 
plan to be effective for a new term of five years, addition of 
a new holiday, and an immediate wage increase ranging from 
6 to 9 cents per hour with a similar wage increase to become 
effectivethe following year (JA 231-232). 

In presenting the June 2 package offer, Company nego- 
tiator Miles initially told the Union that “the vacation plan 
and the pension and insurance plan are tied together” (JA 
232). However, the Company promptly retracted this remark. 
After a luncheon recess that day, Company negotiator Graham 
told the Union negotiators that he wished to “correct” Miles’ 
statement. Graham stated that although the Company’s offer 
had been presented as a package, the Union was free either to 
accept it as such or to bargain further about its specific con- 
tents. The Union was explicitly advised that “any portion of 
it [the package] was bargainable” and specifically explained 
that the vacation proposal and pension-insurance proposal 


“perhaps . . . could be separated” (JA 232-233; 93-95, 
141-142).2 
At the conclusion of this June 2 meeting, the Union did 


not categorically accept or reject the Company offer. Instead, 
Union negotiator Frank commented, 


This is a long way from the union’s economic 
demands. The wage offer is far short of what we 
expect. It is not a realistic offer with regard to 
today’s economy, the war and the inflationary 
trends. It’s a long way from being realistic for 
1966. We will consider it, but we don’t have any 
high hopes that this will settle the matter” (JA 
139). 


Frank never objected to inclusion of the pension-insurance pro- 
posal in the package, nor did he protest the injection of this 
subject into the bargaining negotiations (JA 139, 141-142). 
Indeed, during the course of the June 2 meeting, Union nego- 
tiators actively inquired into the nature of the Company’s 
pension-insurance proposal. For over an hour, the Union 
questioned the Company about the nature of the pension im- 
provements offered in such detail that the Company negotiators 
felt it necessary to summon their pension expert to the meet- 
ing in order to explain the technical aspects of the proposal 
(JA 137). 

On June 10, the Union filed an unfair labor practice 
charge with the Board alleging that the Company was guilty 
of a bargaining violation by failing to bargain about a vacation 


2 In the past, package offers by the Company had also been 
treated as subject to bargaining with respect to its specific components 
(JA 138-139). 


plan without making it contingent upon Union acceptance of 
pension-insurance plan changes (JA 140). Nonetheless, this 
charge, and its contents, were never mentioned by any of the 
parties at the bargaining sessions which followed so far as 

this record shows (JA 141, 145).3 Instead, at the instance of 
the Union, the parties proceeded to continue their review of 
the remainder of the Union’s demands which had not been 
covered at the time the Company presented its June 2 package 
offer. Negotiations continued in much the same mode as be- 
fore; by June 21, less than 2 weeks before the expiration of 
the contract, the Union had still not abandoned any of its 
initial 54 demands, made any counter-proposals to the Com- 
pany’s package offer, or accepted any of the Company’s pro- 
posals or concessions with respect to the 54 demands (JA 
263; 31). The Company complained that the Union had 
“made no moves” (JA 146) since the outset of bargaining, 
and reminded the Union of some of the benefits the Company 
had proposed in its June 2 package offer (JA 234; 146). 


In this context, on June 21, the parties again discussed 
the pension-insurance proposal which had been included in the 
June 2 Company offer. Company negotiators explained that 
they favored making immediately available to the represented 
employees those pension-insurance improvements which had 
recently been granted to the unrepresented employees. Union 


3 At a June 13 meeting, however, during a discussion of the 
Union’s demand regarding vacations, the Company noted that its 
June 2 package offer contained a vacation plan. When Union nego- 
tiator Frank stated that it was his impression that this vacation plan 
was tied to the pension-insurance proposal, the Company explained that 
their impression was incorrect. Company negotiator Miles explained 
that while the two proposals were part of the same package offer, they 
were “not tied” to each other irrevocably but were “subject to nego- 
tiations” (JA 142-143). 


negotiator Frank responded that the Company could grant 
those pension improvements immediately if it liked, so long 
as the Union would still have the right to negotiate for further 
pension improvements when the current pension agreement 
expired in 1967 (JA 148). Company negotiator Miles, how- 
ever, declined; he asserted that the Company was interested 
in extending the expiration date of the pension agreement 

so as to avoid a 1967 negotiation on that subject. The Com- 
pany explained, therefore, that it was willing to make the 
pension improvements immediately available, in exchange for 
a new expiration date, although it acknowledged that “we 
can’t force you [the Union] to take them” (JA 148). 


When Frank noted that the Company had not always 
insisted on a five-year extension of the pension-insurance 
agreement, Company negotiator Graham asked the Union for 


a counterproposal on the duration of such an agreement. 
Frank replied that he had none ready but that the Union 
would now consider the matter: “We haven’t really con- 
sidered it because we didn’t think it was bargainable but we 
surely will and let you know.” (JA 149). 

During the next three days, additional negotiation meet- 
ings occurred but there was no further discussion of the 
pension-insurance plan or any other aspects of the Company’s 
June 2 offer. Although the Union now withdrew or modified 
three of its original 54 demands, Company negotiators viewed 
this as merely “token movement” and again sought to take 
the initiative in negotiations (JA 153-155). On June 28, the 
Company presented another package proposal which it de- 
scribed as an “alternative” to the June 2 package offer (JA 
235; 152). The components of the June 28 offer were: 
adoption of the 7 Union demands previously agreed to by the 
Company, addition of a new holiday and the Union’s funeral 
leave proposal, and an immediate wage increase ranging from 
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7 to 10 cents per hour with an equal wage increase to become 
effective the following year. The June 28 offer contained no 
proposals respecting either vacations or pensions (JA 235; 
152). 


After lunch that day, the Union announced its rejection 
of this Company offer: “Your proposal this morning has 
been given consideration and we don’t feel that the money 
offer is satisfactory, the holiday proposal is insufficient, and 
we don’t like the term of the agreement” (JA 235; 153).4 
Thereupon, the Company urged Union negotiators to study 
the Company’s position further in an effort to reach a satis- 
factory settlement by the time the current agreement expired. 
The Company emphasized that there were only a few days 
before the deadline and that “certainly there hasn’t been much 
movement on the union’s part.” (JA 153-154). 


The parties met for the sixteenth time on June 29. The 
Company began the meeting with a statement that the Union 
had not been bargaining in good faith, that the Company had 
made a substantial offer on June 2 which the Union had labeled 
as meager, and that the second package proposal, offerea the 
day before, had been immediately rejected. (JA 154-155). 
The Union interrupted the Company to present some new 
demands; then Miles made the Company’s final offer in the 
following words (JA 235-236): 


This is a complete and final offer to settle all 
issues raised during the course of negotiations. It 
is not to be juggled, would not pull out anything or 


put in something else. 


4 Earlier in the day, Union spokesman Frank had commented with 
respect to the June 28 offer: “It looks like we’re moving backwards 
rather than forward” (JA 153). 


Unless this committee agrees by Friady at 4:00 
P.M., July 1, 1966, to this offer and will recommend 
it to their Membership at a ratification meeting 
scheduled no later than Tuesday, July 5, 1966, we 
will start to shut down the plant at 4:00 P.M., Friday, 
July 1, 1966, and will complete the shutdown at 
12:01 A.M., Saturday, July 2. 


We expect your full cooperation with us in the 
protection of our equipment and facilities. 


We are just as much aware of the I.U.D. Program, 
by what we have heard and what we have read, as you 
are. We do not intend to be in the position of trying 
to operate this plant under conditions as we under- 
stand them to be. As I said, we are aware of the I.U.D. 


Program, and it does not make sense to continue oper- 
ations on this basis without a work agreement. 


The package offer of June 29 was, in substance, identical 
to the Company’s offer of June 2 except that the wage increase 
was now three cents per hour higher, ie., a proposed increase 
of 9 to 12 cents per hour. It included the same vacation and 
pension-insurance proposals included in the June 2 offer (JA 
190-191). 


After hearing the Company’s above-quoted statement, 
Union negotiator Frank asked if the Company was “closing 
the door to future bargaining.” Miles assured him that the 
Company was not and the Union was advised that the Com- 
pany simply “felt it imperative to make this final offer” prior 
to the deadline because to date the Union had not even made 
a counterproposal to the Company’s other offers (JA 236- 
237; 156). At the conclusion of this meeting, for the first 
time throughout the entire negotiations, the Union negotiators 
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protested that the Company had injected a non-mandatory 
subject into the discussion (JA 157). Frank complained that 
the pension plan was not subject to bargaining that year and 
asked if the Company’s proposed vacation plan was available 
without modifying the pension plan. Company negotiator 
Miles replied, “You have our final package offer” (JA 237; 
157) and the meeting thereupon concluded. 


D. Negotiations conclude and the plant is closed 


On July 1, the Union rejected the Company’s June 29 
proposal by a hand-delivered letter, and offered to continue 
working under an extension of the current contract which 
could be terminated upon 48 hours’ notice by either side. The 
Company refused this offer but stated that it was willing to 
continue negotiations (JA 237; 227). 


After receipt of the Union’s rejection of its final offer, 
the Company shut down the Alloy Plant on July 1. Negotia- 
tor Miles testified as follows in explaining why the plant was 
closed: 


We had no work agreement. We knew what the 
IUD plans were and rather than continue operations 
without a work agreement, letting the Union choose 
the time at their convenience to shut us down, we 
chose to shut the plant down. (JA 157) 


At the time of the instant Board hearing, the parties had en- 
gaged in no further negotiations — except for a brief meeting 
on July 5 — and the plant remained closed. Meanwhile, how- 
ever, the bargaining contracts at other Company plants encom- 
passed within the IUD’s coordinated bargaining program had 


expired. After the Ashtabula, Portland and Marietta contracts 
had all expired, the Union began a simultaneous strike at all 
these plants on August 28, 1966 (JA 237-238; 57-58). 


ll. THE BOARD’S CONCLUSIONS AND ORDER 


The Board, in agreement with the Trial Examiner, found 
that the pension-insurance agreement was not a mandatory 
subject of bargaining during the 1966 negotiations because it 
was the subject of a separate contract not due to expire un- 
til 1967 (JA 261). However, the Board did not agree with 
the Examiner’s further findings that the Company had in- 
sisted to the point of impasse upon Union acceptance of the 
nonmandatory proposal, or that the Company’s employees 
were locked out to accomplish this purpose. Rather, the 
Board concluded that the Union had not expressly and un- 
equivocally rejected the nonmandatory bargaining proposal 
until the very close of negotiations. In these circumstances, 
the Board ruled, the Company’s inclusion of the nonmanda- 
tory bargaining subject in its final offer did not amount to 
an improper insistence and did not contribute to the bar- 
gaining impasse which existed at the time the contract 
expired (JA 262-263). 

Accordingly, the Board dismissed the complaint allega- 
tions of bad faith bargaining. And, since the sole challenge 
to the legality of the lockout was premised upon the claim 
that it was designed to enforce the Company’s improper in- 
sistence upon a nonmandatory bargaining subject, the Board 
also rejected this challenge. Therefore, the complaint was 
dismissed in its entirety (JA 263). 


SUMMARY OF ARGUMENT 


The Act permits either of the parties, in collective bar- 
gaining, to propose and negotiate about nonmandatory bargain- 
ing subjects, but it forbids them to insist to impasse upon such 
matters. In this case, the crucial issue for decision required 
the Board to determine whether the Company’s treatment of 
the pension-insurance proposal — admittedly a nonmandatory 
bargaining subject — should be characterized as a “proposal” 
or an “insistence.” In our view, the record as a whole plainly 
warrants the inference drawn by the Board: the Company 
never advanced this pension-insurance proposal in the face of 
any clear Union objection. 


Thus, the parties to the 1966 negotiations here under 
scrutiny had a mature and sophisticated bargaining relation- 
ship; in the past, they had not hesitated to negotiate about — 
and often reach a settlement of — nonmandatory bargaining 
subjects. During the 1966 negotiations, too, the Union re- 
peatedly demonstrated an interest in hearing about and con- 
sidering the Company’s pension-insurance proposal. The Com- 
pany made it clear, the record shows, that it was aware of the 
nonmandatory nature of its proposal and that it was merely 
advancing the proposal in an effort to revitalize what was es- 
sentially a sluggish and unfruitful series of meetings. The 
record also makes it clear that the nonmandatory proposal was 
presented merely as one of several alternative package offers, 
and that the Company was avowedly interested in reaching a 
contract even on terms which did not include the pension- 
insurance agreement. 

Most important, the Union never made an explicit and 
unequivocal protest to the Company’s pension-insurance pro- 
posal, so that the repetition of this proposal could be charac- 
terized as an insistence. Indeed, in light of the Union’s 
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manifest affirmative interest in this proposal, the Company 
was surely complying with its obligation to bargain in good 
faith when it continued to propose new alternative offers, 
containing the pension-insurance proposal in which the Union 
had expressed interest. This is especially true since the Union, 
after proposing 54 specific contract demands at the outset of 
negotiations, refused thereafter to yield or compromise, to 
make any counterproposals, or to agree to any Company 
proposals. The fact that the Union filed an unfair labor prac- 
tice charge early in the course of negotiations has little proba- 
tive value because of the surrounding circumstances which 
reasonably tended to warrant viewing the charge as a mere 
tactic or the product of a temporary misunderstanding. 


Since the crucial issue in this case involved the problem 
of drawing inferences from essentially undisputed facts, and 


defining collective bargaining policy, the Trial Examiner’s 
closer view of the witnesses counts for little, and the Board’s 
expertise weighs heavily in judicial review. 

And if the Board reasonably concluded that the Company 
bargained in good faith in an impasse, the lockout that fol- 
lowed cannot be challenged here. For the sole complaint 
about that lockout before the Board rested on the erroneous 
premise that it was designed to enforce the Company’s unlaw- 
ful prior insistence upon a nonmandatory bargaining subject. 
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ARGUMENT 


I. 


THE BOARD PROPERLY FOUND THAT THE COM- 
PANY DID NOT INSIST UPON A NONMANDATORY 
BARGAINING PROPOSAL AND, THEREFORE, DID 
NOT VIOLATE SECTION 8(a)(S) AND (1) OF THE 
ACT. 


Petitioner’s statement of the controlling legal principle 
herein is accurate. The Act permits either of the parties, in 
collective bargaining, to propose and negotiate about nonman- 
datory bargaining subjects, but it forbids them to insist to 
impasse upon such matters. See N.L.R.B. v. Wooster Div. of 
Borg-Warner Corp., 356 U.S. 342. Likewise, it is clear that the 
pension-insurance agreement, which was not due to expire 


until 1967, constituted a nonmandatory bargaining subject in 
1966 when the negotiations in issue here were under way. 
See Section 8(d) of the Act (Pet. Br. A-2). 


The real issue in this case is whether the Company’s con- 
duct during the 1966 negotiations amounted to an unlawful 
“insistence.” The Board, after a careful appraisal of the Com- 
pany’s conduct in light of the record of the 1966 negotiations 
and their factual setting, properly concluded that it did not. 
In sum, the Board’s judgment is supported by its findings — 
whose propriety we next demonstrate — that the Company’s 
proposal relating to the pension-insurance agreement was 
offered as part of a genuine effort to reach a prompt meeting 
of the minds and that the Union, up until the very conclusion 
of the negotiations, never clearly expressed objection to the 
negotiation of such a proposal. In the Board’s view, therefore, 
the Company could not be deemed to have unlawfully in- 
sisted upon this proposal since it was never advanced in the 
face of an explicit protest. Int’ Longshoremen’s Ass’n, etc. v. 
N.L.R.B., 107 App. D.C. 329, 331, 277 F. 2d 681, 683. 
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The record shows that the Company and the Union are 
parties to a mature and sophisticated collective bargaining 
relationship; successive bargaining contracts covering the Alloy 
plant employees have been negotiated over the past 20 years 
(JA 259-260). The record also makes it clear that the parties 
to this bargaining relationship had no doctrinaire tradidition 
which precluded mid-term renegotiation of contract terms. 

On the contrary, the Union had frequently requested contract 
improvements for the employees, with respect to matters then 
subject to a binding contract, and the Company had frequent- 
ly consented to negotiate about and yield to requested changes, 
despite its legal right to refuse to bargain about such nonman- 
datory matters (supra, p. 3). 

When negotiations opened in 1966, to establish new terms 
for the contract covering general wages and working condi- 
tions, the Company had already been apprised of a new Union 
militancy. As Union counsel admitted at the Board hearing, 
the Union was now party to a program, with other unions rep- 
resenting other Company units, designed to achieve uniform 
improvements at all of the Company’s plants. Moreover, as 
the Company was warned by a Union spokesman only a month 
before negotiations began, failure to grant the Union demands 
would result not only in a strike at Alloy, but a simultaneous 
strike at all of the Company plants where contracts expired 
that summer: “By August or September you will have a num- 
ber of plants down” (supra, p. 4). 

After about six negotiating sessions, the Company became 
concerned about the Union’s “foot-dragging” and the record 
leaves no basis for challenging the appropriateness or genuine- 
ness of the Company’s concern. Thus, in prior years, the par- 
ties would have reached the point of serious discussion and 
efforts of persuasion and compromise after so many meetings. 
In 1966, however, the Union “just sat there” and refused to 
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respond in any manner, even when the Company proposed to 
accept a Union demand (supra, p. __). Faced with the pros- 
pect of simultaneous strikes at various plants absent an agree- 
ment, and the apparent fruitlessness of bargaining solely 
about the proposals contained in the Union’s list of initial 
demands, the Company took the initiative in bargaining on 
June 2 and presented its own package offer. 


It was in this context, therefore, that the nonmandatory 
proposal regarding the pension-insurance agreement was first 
presented. As shown above, p..7, the Union did not in- 
sist upon excluding the pension-insurance proposal from con- 
sideration. Instead, the Union negotiators seemed clearly 
interested — as they had been in the past — in negotiating 
matters not legally subject to compulsory bargaining at the 
time. Over an hour’s time at the June 2 bargaining session 
was spent in investigating the technical details of the Com- 
pany’s nonmandatory proposal (supra, p. 7). 

But the Union did not agree to accept the June 2 
package offer; instead, it successfully urged that negotia- 
tions return to a seriatim consideration of its initial list of 
54 contract demands (supra, p. 8). Later, on June 28, 
the Company presented a different package offer — undis- 
putably as an alternative to the June 2 offer. The June 28 
offer contained no reference to the pension-insurance agree- 
ment or any other nonmandatory subject. The Union rejected 
this proposal, however, as inadequate. 

By June 29, therefore, the parties were a long way from 
agreement and making virtually no progress. The Union, after 
16 bargaining meetings, had neither abandoned nor offered to 
compromise any significant portion of its original 54 demands. 
Nor had the Union indicated any willingness to accept either 
of the Company’s alternative package offers, or even to 
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consider them as the basis for negotiating a new contract. 
Finally, the Union had failed even to “clear the issue off the 
table” when one or another of its initial demands was granted 
by the Company. 

On June 29, the Company made a “final offer,” which 
contained the same nonmandatory proposal contained in its 
June 2 offer. Thereafter, Union negotiators for the first time 
unequivocally declared their opposition to the injection of 
this proposal into negotiations. But this Union protest 
came too late: bargaining had already reached a legitimate 
impasse, and when the Union rejected this final offer and the 
current contract expired there were no longer any legal im- 
pediments to a strike or lockout. 


A. The Union never declared its opposition 
to bargaining about the pension- 
insurance plan until after the Company’s 
final offer 


Petitioner contends that the Board erred in concluding 
that the Union did not clearly and expressly refuse to bar- 
gain about the pension-insurance proposal until after the 
Company had made its final offer. But none of the asser- 
tions presented in support of this argument warrant a finding 
of Board error on this crucial point. The record is clear that 
the Union failed to protest against the injection of the non- 
mandatory matters throughout the relevant period. 

First, petitioner claims that the Union “expressly and 
unequivocally” rejected the Company’s pension-insurance 
proposal as early as January 1966 (Pet. Br. 33). This claim 
lacks support in the record. The evidence shows only that 
the Union asked at that time for a mid-term renegotiation 
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of vacation benefits, that the Company offered in response to 
grant the requested improvements on condition that the 
pension-insurance plan be altered as well and be made effec- 
tive for a new term of five years. Although petitioner’s coun- 
sel now asserts (Br. 7) that the Union rejected this offer in 
order to retain its freedom to participate in a coordinated 
bargaining program on pensions in 1967, this assertion is un- 
supported by the record. All that the record shows is that 
the January 1966 discussion did not result in an agreement. 
The Union’s motivation was never established. It is therefore 
at least equally plausible to assume that the Union rejected 
this offer merely because it seemed inadequate, and not be- 
cause of its nonmandatory character. 


Furthermore, petitioner’s present effort to draw any com- 
forting inferences from the discussions of January 1966 must 
fail in light of the undeniable fact that those discussions oc- 
curred at a time when both vacation and pension-insurance 
were nonmandatory bargaining subjects. Both parties would 
have been entitled by law to refrain from bargaining entirely 
about those subjects in January 1966. Therefore, the outcome 
of any such discussion forms a dubious basis for drawing 
inferences about their positions once real bargaining was un- 
der way. 


Second, petitioner refers to the fact that the Union filed 
an unfair labor practice charge on June 10 which accused the 
Company of unlawfully conditioning changes in the vacation 
plan upon Union acceptance of changes in the pension- 
insurance plan (Pet. Br. 34). Ordinarily, of course, the filing 
of such a charge would seem a clear manifestation of Union 
objection, and any further Company efforts to inject the non- 
mandatory issue would seem likely to amount to an “‘in- 
sistence. ” 
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But the facts in this case warrant a different view. At 
the very first bargaining session after the charge was filed, 
the parties discussed the pension-insurance proposal and the 
Company made it clear that the Company was not insisting 
upon the matter. Thus, it is undisputed that Union negotiator 
Frank told the Company on June 13 that he had the impres- 
sion that the proposed vacation plan was tied to the Com- 
pany’s pension proposal; Company negotiator Miles thereupon 
replied that these two proposals were “not tied” together 
irrevocably but were “subject to negotiations” (JA 142-143).° 
At this point, of course, had the Union preferred to negotiate 
with an agenda from which pensions were wholly removed, it 
could easily have so stated. No such statement was made at 
this point, nor at any point thereafter until the conclusion of 
negotiations. 

Another consideration undermining petitioner’s reliance 
upon the June 10 unfair labor practice charge is the fact 
that — so far as this record shows — the charge was never 
mentioned during any of the subsequent bargaining sessions 
between the parties. It is not uncommon, of course, for the 
parties to a sophisticated bargaining relationship to file a 
Board charge as a tactic, designed more to expedite their own 
long-range bargaining objectives than to precipitate remedial 
proceedings. And there is reason in the record for the Com- 
pany to have viewed the June 10 charge as just such a tactic. 
An IUD memorandum received by the Union in March 1966, 
as a part of the coordinated bargaining program then being 


5 At a later meeting, on June 21, Company negotiator Graham 
emphasized that the pension-insurance proposal was merely being pro- 
posed, not demanded, when he stated that “We have a right . . . to give 
you the opportunity to take these benefits now. It is true that we can’t 
force you to take them.”(JA 148). 
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organized, explicitly recommended that the Union file unfair 
labor practice charges if the Company refused to improve the 
employees’ vacation plans in the manner sought by the Union. 
The IUD memorandum (JA 202-203) plainly contemplates 
that such a charge would be essentially a legal maneuver, not 
necessarily related to the question of the legality of the Com- 
pany’s refusal to change its vacation plan.® In these circum- 
stances, we submit, the Company was warranted in reading 
the June 10 charge with “a grain of salt”: the Union’s sub- 
sequent failure to mention the charge or specifically request 
deletion of the pension proposal from negotiations speaks more 
clearly of its own real attitude. 


Finally, the conduct of the Union at the bargaining 
table — at least up until the very conclusion of negotiations — 
quite plainly evidenced a willingness to entertain negotiations 
about the pension proposal, in striking contrast to the fact 
that a Board charge was filed on June 10 regarding this mat- 
ter. We have already noted, for example, that the Union’s 
immediate response to the June 2 package offer was not an 
objection to its inclusion of pension charges but, rather, a 
detailed and lengthy effort to investigate and evaluate the 
nature and merits of this proposal. Later, on June 21, some 
ten days after the charge had been filed, the parties discussed 
the pension proposal again; again the content of their discus- 
sion evidenced a mutual willingness to bargain about the 


© Mere refusal to grant a particular Union request does not, of it- 
self, evidence a bargaining violation, although, of course, the Board is 
entitled to consider such evidence in evaluating the Company’s overall 
attitude. See, ag, N.L.R.B. v. American National Ins. Co., 343 U.S.395, 
United Steelworkers of America v. N.L.R.B. (H.K. Porter Co., Inc.), 
—— US. App. D.C. ,__ F.2d__ , 66 LRRM 2761, 2763-64 
(Nos. 19492 and 19507, decided December 8, 1967). 
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pension proposal rather than Union opposition to its con- 
sideration. 

Thus, Union negotiator Frank, after hearing a Company 
argument in favor of the pension proposal, responded by 
suggesting that the Company was free to implement that 
proposal immediately, thereby improving the unit employees’ 
pension plan, so long as the Union would still retain “the 
right to negotiate at the expiration date of 1967 (JA 148). 
When the Company thereupon emphasized that its proposal 
included not only implementing the improvements imme- 
diately but also extending the expiration date for five years, 
the Union did not protest that this offer related to a non- 
mandatory subject; instead, the Union probed more deeply 
into the proposal apparently to determine if an agreement 
upon it could be reached. 

Frank pointed out: “You haven’t always insisted on a 
five-year extension of the pension and insurance agreement” 
(JA 149). Company negotiator Graham asked Frank if he 
had “a counterproposal on the duration” of the pension 
agreement for the Company to consider. Again, Frank did 
not explain that the Union wanted this subject excluded 
from the agenda; on the contrary, he promised the Company 
that the Union would take steps to expedite further bar- 
gaining about it. “We haven’t really considered it [so far] 
because we didn’t think it was bargainable but we surely will 
and let you know.” (JA 149, emphasis added). 


Nothing further was ever said about the matter, how- 
ever, until, on the eve of the contract’s expiration, the Com- 
pany proposed a “final offer” which — like one of its earlier 
alternative package offers — contained a pension proposal. 
At this point, as the Board found, “the Union negotiators 
for the first time declared their opposition to . . . [the 
Company’s] injection of the nonmandatory issue . . . ” 
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(JA 262). Such a belated declaration, we submit, plainly 
fails to convert the Company’s earlier efforts at finding 
common ground into a violation of the bargaining duty. 
Unlawful “insistence” necessarily contemplates a continuing 
persistence in the face of expressed Opposition. But for the 
reasons stated above, none of the Company’s proposals were 
preceded by any such unequivocal declaration of opposition. 


Nor can it fairly be argued that the Company per- 
sisted in seeking negotiations about its nonmandatory pro- 
posal after June 29. Petitioner notes (Br. 36) that the Com- 
pany subsequently advised its employees of the contents of 
its final offer, and urged them to agree that it was “a fair 
and reasonable offer” and to “get in touch with the Union” 
(JA 198). But the fact remains that there were no further 
bargaining sessions between the Union and the Company 
after June 29, except for one session on July 5. The rec- 
ord does not show that either party used this occasion to 
seek negotiation of any of the substantive pending issues; 
rather the discussion was confined to whether the recently- 
expired contract should be extended (JA 237). Accordingly, 
the Company did nothing after June 29 which even arguably 
can be characterized as an “insistence” that the Union ac- 
cept its nonmandatory bargaining proposal. The Union’s 
failure to request further bargaining sessions to negotiate the 
terms of a new agreement, despite the Company’s avowed 
willingness to continue negotiating, simply precluded the 
development of any occasion to test the Company’s willing- 
ness to abandon its nonmandatory proposal once the Union’s 
objection thereto had been stated. 


B. The Company’s June 28 offer was genuine 


Petitioner seeks here to build a case against the Com- 
pany by characterizing the Company’s June 28 offer — which 
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contained no reference to nonmandatory subjects — as a 
“phony” offer (Br. 36-37). In petitioner’s view, this “so- 
called offer” had a total value to employees which was less 
even than the June 2 offer which the Union had already 
disapproved. Therefore, petitioner concludes, its presenta- 
tion was designed merely to emphasize the Company’s deter- 
mination not to propose any acceptable contract terms 
without obtaining, in return, an extension of the pension- 
insurance agreement. 


We have already shown, however, that the Company 
could hardly be faulted for considering the pension-insurance 
changes as a subject the Union would consider in the 1966 
negotiations. Accordingly, preferring some alternative which 
would, in the Union’s eyes, enhance the desirability of the 
package offer containing those changes hardly constitutes an 
unlawful “insistence” or even an invidious comparison. 

More important, however, petitioner’s claim that this 
June 28 offer had a lower value than its predecessor is un- 
supportable in the record. The facts are that the June 28 
offer, to the extent it could be economically evaluated, 
compared favorably to the other bargaining settlements nego- 
tiated at industrial plants throughout the area in 1966 (JA 
61-62), and contained a one cent per hour higher wage in- 
crease than had been offered on June 2 (supra, pp. 9-10). 
Moreover, any attempt to demonstrate that the entire June 
28 offer was worth less than the June 2 offer, because it 
did not contain the vacation proposal, must fail in light of 
the fact that a major difference in the June 28 offer was 
its silence on the pension-insurance agreement. The conse- 
quences of this silence could hardly be measured in econom- 
ic terms. Petitioner’s own brief emphasizes that the Union 
planned to “carry on a major coordinated bargaining effort” 
on pensions in 1967 and that the Company was willing to 
make pension improvements immediately at the Alloy plant 


in order to extend the pension-insurance contract and thereby 
remove that plant as a 1967 target. How much this company 
interest in a new duration for the pension-insurance contract 
was worth, and how much it was worth to the Union to 
arrange pension contract expiration in 1967, are obviously 
speculative questions, contingent upon each parties’ estimates 
of future events and respective bargaining power, and answer- 
able only by the parties themselves in the context of specific 
negotiations. At the very least, petitioner’s counsel provides 
no basis for disputing the testimony of the Company’s Indus- 
trial Relations Manager, Earl Engle, who explained in detail 
why “the offer of the 28th might well: have been a more 
costly offer insofar as the Company was concerned” (JA 54- 
55). 


The disagreement between the Board and 
the Trial Examiner does not materially 
detract from the sufficiency of the record 


support for the result reached by the Board 


Although petitioner’s brief obviously favors the conclu- 
sions drawn by the Trial Examiner in this case, and implies 
that the Board gave inadequate consideration to the Examiner’s 
views when it reversed his findings of violation, petitioner also 
concedes — as it must — that this is not a case where the 
Board has made divergent credibility resolutions or rejected 
an Examiner’s findings as to the basic facts (Br. 26). This is, 
rather, a case in which the Board accepted those basic facts 
but drew a different inference or conclusion from them. The 
law is clear, we submit, that in such a case, the fact of disagree- 
ment between Board and Examiner adds nothing to the weight 
of petitioner’s own contentions. 
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The basic issue in this case is essentially a matter of 
interpreting national collective bargaining policy as expressed 
in the Act, and applying it to the facts of this particular case. 


The Board is specifically designed to make these 
determinations. It is a collegial body which with 
its confined talent and experience is presumably 
more representative than its roster of diverse Trial 
Examiners. If Trial Examiners’ decisions are to be 
given weight, it is they (each in his own way) and 
not the agency who will make policy, and thus the 
coherence and responsibility of the administrative 
program will be impaired. 


Jaffe, Judicial Review: Question of Fact, 63 Harv. L. Rev. 
1020, 1038. 


For these reasons, the Courts have consistently acknowl- 
edged that reversal of a Trial Examiner’s decision, in circum- 
stances such as these, is not a significant matter in judicial 
review. Oil, Chemical & Atomic Workers Int'l Union, Local 
4243 v. N.L.RB., 124 US. App. D.C. 113, 362 F. 2d 
943, 944-946; Warehousemen & Mail Order Employees v. 
N.L.R.B., 112 U.S. App. D.C. 280, 284, 302 F. 2d 865, 869. 
Indeed, as this Court recently explained in Dallas General 
Drivers, etc., Local No. 745 v. N.L.R.B., 122 U.S. App. 
D.C. 417, 355 F. 2d 842, 844, “. . . in the whole complex 
of industrial relations few issues are . . . better suited to the 
expert experience of a board which deals constantly with 
such problems . . . than evaluation of bargaining processes. . .” 


Moreover, the Trial Examiner’s decision in this case 
rested upon several erroneous subsidiary premises. 
Reversal of these underlying premises necessarily under- 
mined the Examiner’s ultimate conclusion. For 
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example, the Examiner deemed it “not particularly significant” 
that the Union “did not object to” and “even discussed” the 
Company’s nonmandatory proposal; in his view, such Union 
conduct would not constitute a “waiver” (JA 233, n. 6). The 
fact that there may be no legal “waiver?” however, misses the 
point. The problem in this case was not whether the law pro- 
hibits injection of the pension-insurance issue. The law is 
clear that the Union was always entitled to refuse to permit 
negotiations about pensions. The real question here is whether, 
as a matter of fact, the Union had ever sought to invoke this 
right and prohibit pension negotiations. If, as the Board found 
(JA 262) and the Trial Examiner apparently agreed (JA 233, 
n. 6), the Union had participated in negotiations over this 
issue and failed to express a clear objection, then it cannot be 
established as a matter of fact that the Company “unlawfully 
insisted.” See District 50, UMW (Central Soya Co., Inc.), 

142 NLRB 930, 939. 


Furthermore, the Examiner erred in stating that Company 
witness Miles agreed that Union negotiator Frank had “objected 
to the injection of the pension issue into bargaining” on June 2 
(JA 233). Miles’ testimony was that no union representative 
made any such objection or protest (JA 139). 
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IL 


THE BOARD PROPERLY FOUND THAT THE SOLE 
PURPOSE OF THE COMPANY’S LOCKOUT WAS TO 
BRING PERMISSIBLE PRESSURE IN SUPPORT OF 
ITS LEGITIMATE BARGAINING POSITION WITHIN 
THE MEANING OF AMERICAN SHIPBUILDING CO. 
v. NLRB, 380 U.S. 300, AND THEREFORE, DID 
NOT VIOLATE SECTION 8(a)(5), (3) AND (1) OF 
THE ACT. 


The sole basis for the complaint allegation that the 
Company’s July 1 lockout was unlawful, and the sole basis for 
petitioner’s repetition of that contention here, derives from the 
claim that the Company was violating its bargaining duty by 
unlawfully insisting upon a nonmandatory bargaining proposal. 
There is neither contention nor evidence in the record that the 
lockout was otherwise designed to discourage union member- 
ship or to frustrate collective bargaining. Since, as we have 
shown in the preceding section of our argument, the Board 
properly rejected the claim of unlawful insistence by the Com- 
pany, it follows that there is no independent basis remaining 
upon which to challenge the propriety of the lockout. 


Before the Board, and during the negotiations, too, com- 
pany officials asserted that they had decided to shut down the 
plant and lockout the employees because they had good rea- 
sons to fear that the Union, now free of contractual restraints 
against striking, would wait until it could achieve maximum 
force from its strike by coordinating with the Unions of other 
plants where contract expiration was imminent. With the 
benefit of hindsight, we can now determine that the Com- 
pany’s predictions were wholly accurate: when the Marietta 
contract expired on August 27, the Union struck simultaneously 
at Ashtabula, Portland and Marietta (JA 57-58). Even if those 
expectations had not been fulfilled, however, the record pro- 
vides no basis for doubting the genuineness of the Company’s 
fear of a strike. 
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CONCLUSION 


For the above stated reasons the petition for review 
should be denied. 


Respectfully submitted, 


ARNOLD ORDMAN, 
General Counsel, 
DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 
GARY GREEN, 
JOSEPH A. YABLONSKI, 
Attorneys, 
National Labor Relations Board. 
January, 1968. 
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PETITIONER’S REPLY BRIEF 


The briefs filed by the Board and the Company both concede the correctness of 
Petitioner’s summary of the applicable legal principles! They both recognize, in other 


words, that the Company could not lawfully insist upon a premature extension of the 


1 “Petitioner’s statement of the controlling legal principle herein is accurate.” (Brief for NLRB, p. 26.) 
“[T he Board accepted the applicable rule of law as being precisely what the sppchant (sic) says that it is.” 
(Brief for Intervenor, pp. 24-25). 


pension-insurance agreement, or lockout its employees in order to compel acceptance 
of such an extension. And they both distort the record, almost beyond recognition, 
in an effort to find some substantial evidence to support the Board’s conclusion that 


the Company did not commit these violations. 


It is impossible, within the limits of a reply brief, to deal individually with 
all of these distortions. We must rely, in part, on our opening brief — as well as 


on this Court’s own ability to read and understand a record. This reply brief will 


deal only with the major arguments on which the Company and the Board seem to 


rely most heavily. 


The Argument that the Union Deliberately Stalled 
the Negotiations in an Effort to Bring About a 
Multi-Plant Strike. 


Both the Company and the Board have attempted to portray the Union as 
the villain of this case. They argue that the Union deliberately stalled the negotia- 
tions and avoided agreement, that its object was to participate in a multi-plant strike 
as soon as the agreements at other plants expired, and that the lockout was the only 
means the Company had by which to avoid such a strike later in the year. 


There are at least three answers to this argument. First of all, the Board 
made no finding that the Union was deliberately attempting to avoid an agreement, 
or that it affirmatively wanted a strike. The Board did find that “the Union .. . 
had neither receded nor offered to compromise with respect to its original demands” 
(J-A. 263), but this finding was made in connection with the Board’s consideration 


of the question of whether the parties were at an impasse at the time the lockout 


occurred. Nowhere in the Board’s opinion was there even any discussion — much 
less a finding — as to the Union’s motives or bargaining stratcgy, or its intentions 
or plans with respect to a strike. Thus, the argument that the Union was stalling 
the bargaining, or planning a strike, cannot be relied upon in support of the Board’s 
decision. “The grounds upon which an administrative order must be judged are 
those upon which the record discloses that its action was based.” S.E.C. v. Chenery 
Corp., 318 U. S. 80, 87 (1942). | 


Second, even if the Board had made such a finding, it et have no bear- 
ing on the issue in this case. All parties are in agreement that the question here is 
whether the Company insisted upon a non-mandatory bargaining proposal. The 
Union’s conduct in the negotiations has nothing whatever to do with this issue. If 
the Company did insist on a non-mandatory proposal, it would be guilty of an un- 
fair labor practice, irrespective of how the Union conducted itself in negotiations, 
and whether or not the Union was planning to strike. As the Trial Examiner noted, 
even “if a Union should bargain in bad faith” it would not follow “that an employ- 
er may insist upon attaining a concession on a non-mandatory subject and lockout to 
that end.” (J.A. 250, n. 29.) In other words, it is the Company, not the Union, 


which is on trial in this case. The issue here is the legality of the Company’s con- 


duct, not the Union’s. 


Third, the argument that the Union was deliberately stalling the negotiations, 
and that it affirmatively wanted a strike, is wholly without foundation in the record. 
Admittedly, from the Company’s standpoint, the Union’s conduct in the 1966 nego- 
tiations may well have been “different” from that of prior years, as one Company 
witness testified. (J.A. 166.) The Union may well have been more militant, less 
ready to compromise, than in prior years. But the fact that a Union engages in 


hard bargaining docs not mean that it is trying to delay the negotiations or avoid an 
agreement — it simply means that it is trying to get the best possible agreement. 
Anyone who has ever haggled over the price of an automobile knows that the way 
to get a good price is to appear not too anxious to buy (or sell, as the case may 


be). The same principle applics to collective bargaining. 


The Union had no reason whatever not to want an agreement and it certainly 
had no reason to want a strike. Strikes, after all, are much more disastrous for 
unions and their members than they are for employers. A struck employer only 
loses profits, but strikers lose their very livelihood. Most working people live on a 
weekly budget, and when their weekly paychecks stop they suffer real hardships — 
their cars and furniture are frequently repossessed, their mortgages are often fore- 
closed, and they have difficulty providing food and clothing for their families. No 
union ever affirmatively wants a strike — it is the weapon of last resort, to be ex- 


ercised only when all other efforts to reach agreement fail. 


The Company makes much of the fact that at a meeting on April 25, 1966, 
attended by all the unions represented on the Carbide Council, S. J. Harris, an em- 
ployee of the Industrial Union Department, warned the Company that “You are in 
trouble this year. By August or September you will have a number of plants shut 


down.” (J.A. 110-11.) This, of course, was merely one Company witness’ recollec- 


tion of what Mr. Harris said — his exact words were not recorded, and Mr. Harris 


himself was not a witness in this case. But whatever it was Mr. Harris said, the con- 
text of the discussion makes it clear that his purpose was merely to let the Company 
know that the unions were prepared to strike, if necessary — not that they were de- 
termined to strike, regardless of what happened in the negotiations. This was, after 
all, simply a preliminary meeting which preceded any negotiations. To suggest that 


this one statement can be taken to mean that the unions had decided, as carly as 


April, that in August or September they would strike regardless of what might hap- 


pen in the interim is simply and patently absurd. 


Nor is the argument of the Board and the Company supported by the fact 
that three of the Company’s other plants did go on strike on August 28. Had the 
Company negotiated a fair agreement, in good faith, with the Union i in this case, 

a pattern would have been set which would undoubtedly have led to peaceful set- 
tlements at the other plants. But the Company chose instead to insist upon a pre- 
mature extension of the pension and insurance agreement, and to lockout its em- 
ployees. In these circumstances, it is hardly surprising that the negotiations at other 
plants were also unsuccessful, and that strikes occurred. And certainly, the mere 
fact that those strikes did occur does not prove that the unions wanted them to 


occur and that they deliberately avoided reaching agreement. 


Finally, if the Company truly was worried about a multi- plant strike later in 
the year, and sincerely wanted to negotiate an early agreement, it would certainly 
not have injected the pension-insurance issue into the negotiations. | The fact that it 
continually pressed its pension-insurance proposals, and included them i in its “final” 
offer which immediately preceded the lockout, proves conclusively that at least one 
major purpose of the lockout was to force the Union to agree to an extension of 
the pension-insurance agreement in order to avoid negotiating on that subject in 1967. 
In the words of the Trial Examiner, “if Respondent’s sole object was to get an early 
agreement on bargainable items it could have tested the Union’s good faith and 
locked the employees out in search of an agreement which did not. ‘Contain the non- 
bargainable matter, but Respondent chose right up to the last to propose the pension- 


insurance plan, and this is an added indication, therefore, that one of the ends that 


Respondent sought to achieve was modification of that agreement and not just a set- 
tlement of subjects which must be bargained about if the statutory mandate is to be 


met.” (J.A. 250-51.) 


The Argument that the Union Did Not 
Clearly and Unequivocally Reject the 


Company's Pension-Insurance Proposals. 


Both the Company and the Board have combed the record in search of some 
substantial evidentiary support for the Board’s finding that “the Union had not ex- 


pressly and unequivocally rejected” the Company’s pension-insurance proposal. 


Because this issue is of central importance, we will deal with it in some de- 


tail, even though it has already been covered thoroughly in our opening brief. 


The Company and the Board concede that the Union rejected the proposal 
to amend and extend the pension agreement as early as January 19, 1966, the first 
time that proposal was made. The Company’s brief makes no effort to reconcile 
this undisputed fact with the contrary finding of the Board. The Board’s brief ar- 
gues lamely that the Union’s January 19 rejection of the proposal must somehow 
be disregarded because “the Union’s motivation was never established” and because 
“it occurred at a time when both vacations and pension-insurance were nonmanda- 


tory bargaining subjects.” (Brief for NLRB, p- 20.) 


At no prior stage of this case has anyone even suggested that the reason or 


“motivation” for the Union’s rejection of the proposal is of any importance. Cer- 
tainly, the Board’s decision did not advert to this question at all. It simply held 
that “the Union had not expressly and unequivocally rejected that offer. . .” (J.A. 


262.) Thus, on this issue, the Board’s attorncys are once again attempting to defend 


the Board’s decision on a ground not relied upon by the Board itself. 


But, in any event, the reason for the Union’s rejection of the pension-insurance 


proposal, on January 19 and thereafter, is absolutely clear. The memorandum report- 


ing on the February 25, 1966 meeting of the Carbide Council states that one purpose 


of that meeting was: 


“to get a consensus as to whether Locals desired national | bargain- 
ing on Pension and Insurance in 1967 or whether these Locals 
with 1967 Pension and Insurance expiration dates were willing 
to give up that effort and accept the changes in the Company’s 
Vacation Plan which it was offering. The unanimous decision 
of the group was to turn down these Vacation changes if they 
are tied to the acceptance of the 1965 Pension and Insurance 
changes which the Company offered which also extend these 
agreements for an additional five years.” (J.A. 202.) 


How the Board can argue, in the face of this, that there is no evidence in the record 
“that the Union rejected this offer in order to retain its freedom to participate in a 
coordinated bargaining program on pensions in 1967” (Brief for NLRB, p. 20) simply 
passes understanding. | 


Nor is the significance of the January 19 rejection of the Company’s proposal 
lessened by the fact that neither pensions and insurance nor vacations were mandatory 
bargaining subjects at that time. The issue, after all, is whether the Union clearly in- 
formed the Company that it was unwilling prematurely to extend the pension-insurance 
agreement. How or when the Union expressed itself on this issue is unimportant, ex- 
cept to the extent that it may indicate the firmness of the Union’s position. And the 
circumstances of the January 19 rejection show that the Union’s position was very 


firm indced, since as a result of that rejection the Union had to forego the improved 


vacation benefits, which it badly wanted and which the non-union employees were 


already enjoying. 


The next time the subject of pensions and insurance was raised was on June 
2, when the Company included in its first “package” settlement offer the same pen- 
sion-insurance proposal which the Union had rejected in January. Both the Board 
and the Company contend in their briefs that the Union did not expressly reject the 
June 2 offer. But this argument ignores both the testimony of John Frank, the 
Union’s chief negotiator, who stated repeatedly that the Union rejected that offer 
(J-A. 20, 31, 81), and the express finding of the Trial Examiner that “the Union 
rejected the Company’s June 2 offer.” (J.A. 233, 245.) To the extent that the 
Company witnesses testified to the contrary, a credibility question is raised which 
the Trial Examiner was in a much better position to resolve than the Board or this 
Court. Since the Board gave no reasons for discrediting Mr. Frank’s testimony, and 
showed no awarences that it was even doing so, the Trial Examiner’s finding on this 


issue must control. 


Furthermore, the testimony of Mr. Frank and the finding of the Trial Exam- 


iner are corroborated by the fact that the Union filed an unfair labor practice charge 


on June 10, alleging that the Company’s injection of the Pension-insurance issue into 
the bargaining was an unfair labor practice. Had the Union been truly “interested” 
in the pension-insurance proposal, as the Board and the Company suggest, it would 
hardly have taken this action. Moreover, the filing of the charge was itself a clear 
indication to the Company that the Union did not want the subject of pensions and 


insurance included in the 1966 negotiations. 


The Company and the Board attempt to minimize the Significance of the 
charge by arguing that it was never mentioned in subsequent bargaining. Neither of 
them explains, however, just what the Union should have said about it — or why it 
was obligated to say anything. The Union, no doubt, assumed that the Company 
by this time understood its position on this entire subject. It seems much more 
significant that the Company — which now pretends that it was surprised by the 


Union’s charge — failed to express such surprise at any time in the negotiations? 


The arguments of the Board and the Company also ignore the undisputed 
fact that the unions in attendance at the F ebruary 25 meeting of the Carbide Coun- 
cil — including the Union in this case — unanimously decided that they would not 
agree to any extension of their pension and insurance agreements in 1966. (J.A. 


202-03.) Thereafter, the Union, by a vote of its membership, adopted a resolution 


to that effect (J.A. 90, 204). These actions must have made the Union’s position 


2 The Board’s suggestion that the charge was not serious, but was a mere “tactic” of some sort 
(Brief for NLRB, pp. 21-22), is wholly unsupported by the record. It is based on a complete imis- 
reading of the memorandum reporting on the Carbide Council Meeting of February 25. This mem- 
orandum suggested that those unions “whose contracts do not expire in 1966”! might be able to 
obtain the new vacation benefits by means of an unfair labor practice charge, the theory of which 
would be that the Company could not unilaterally depart from its past practice of granting auto- 
matically to its union employees any vacation improvements it granted to the non-union employees. 
(J.A. 202.) This suggestion was not directed to the Union in this case, but only to those whose 
agreements did not expire in 1966. Moreover, it had nothing whatever to do with the pension- 
insurance issue, but related entirely to vacations. Indeed, no one could have anticipated in Febru- 
ary that the Company would attempt to raise the pension-insurance issue in the forthcoming nego- 
tiations for a new basic contract, which were not to begin until the end of May. 


unmistakably clear to the Company. And they also make Mr. Frank’s testimony 
that the Union rejected the Company’s June 2 proposal much more plausible than 


the Company’s testimony that the Union indicated interest in it. 


On June 13, the Company again adverted to its package proposal of June 
2nd and, according to the testimony of the Company’s chief negotiator, “They [the 
Union] rejected the whole offer.” (J.A. 142.) The Board’s brief ignores this testi- 
mony. The Company acknowledges it, but argues that it should be disregarded be- 
cause it conflicts with the witness’ other testimony! (Co. Br., p. 20.) The Trial 
Examiner, of course, chose not to disregard this testimony but to credit it. (J.-A. 
234.) We submit that this crucial admission by the Company’s chief spokesman 
cannot be either ignored or disregarded. Obviously, it constitutes conclusive and 
irrefutable proof that at least by that date the Union had made its position abso- 
lutely clear, and the Company understood it perfectly. 


Nevertheless, the Company raised the subject again at the bargaining session 
of June 21. Both the Board and the Company concede that, on that occasion, Mr. 
Frank stated, “If you want to put the pension plan in effect now and still give us 
the right to negotiate at the expiration date of 1967, go ahead and do it.” To 
which the Company responded “No. That is not what we propose. We have pro- 
posed putting the pension improvements in effect now and extend the expiration 
date for five years.” (J.A. 148.) This exchange plainly indicates that the parties 
understood each other perfectly. The Union wanted to preserve its right to nego- 
tiate pensions in 1967, the Company wanted to force the Union to forfeit that right. 


But in the final analysis, everything which occurred prior to June 29 becomes 
unimportant in the light of the events of that crucial day. That was the day the 


Company announced its “final package” — which included the pension-insurance 


proposals — and informed the Union that unless this package was acecpted promptly. 
the employees would be locked out. The Company expressly stated that the offer 
had to be accepted in its entirety, that it could not be “juggled,” that nothing 
could be put in or taken out. It is undisputed that when this proposal was pre- 
sented, Mr. Frank stated, “you have injected into these negotiations subject matter 
not subject to bargaining this year. Is the vacation plan available without the pen- 
sion plan?” To this question, the Company responded, “You have our final pack- 
age offer.” (J.A. 157.) | 


| 
Even the Board, in its opinion (J.A- 262) and in its Brief \- 23), concedes 


that on this occasion the Union negotiators “declared their opposition to Respond- 
ent’s injection of the nonmandatory issue into the basic contract negotiations.” 


Yet, despite the Union’s opposition, the Company adhered to its position. 


On June 30, the membership of the Union voted to turn down the Com- 
pany’s proposal, but offered to continue the negotiations and extend the existing 
agreement. (J.A. 91.) This decision was made known to the Company by a letter 
delivered July 1. (J-A-. 226.) Nevertheless, the Company carried out its threat and 
closed the plant. | 


In these circumstances, what difference does it make whether or not the 
Union had made its position clear prior to June 29? Even the Board concedes 
that the Union’s opposition to any extension of the pension-insurance agreement 


was made known to the Company, clearly and unequivocally, on that day. 


The Board argues that “the Company did nothing after June 29 which even 
arguably can be characterized as an ‘insistence’ that the Union accept its non- 


mandatory bargaining proposal.” (Brief for NLRB, p. 24.) This is truly a remarkable 


argument. What the Company did after June 29 was, of course, to lockout the em- 


ployces. In addition, it put out recorded telephone messages and written communi- 


cations on July 2, July 6, and July 8 (J.A- 197-201) which made it clear to the 
Union and the employees that its “final” offer, including the pension-insurance pro- 


posals, still stood. 


If the Company had truly been under any misapprehension, prior to June 
29, as to the Union’s position on the pension-insurance issue, it certainly could not 
have had any doubts about it after that date. Thus, if it had been at all willing 
to negotiate a settlement without any extension of the pension-insurance agree- 
ment, it could have withdrawn or modified its June 29 proposal — either on that 
day, or on any subsequent day prior to the lockout. It could also have postponed 
the lockout for a reasonable period, to explore the possibility of reaching a settle- 
ment without any change in the pension-insurance agreement. The Union, after all, 
had offered to continue bargaining subject to 48 hours notice of any strike or lock- 


out. 


But the Company did none of these things. In the face of the Union’s 
clearly expressed opposition to the injection of the pension-insurance issue, the 
Company firmly adhered to its “final package” offer of June 29, both before and 
after the lockout. If this was not “insistence,” then we don’t know the meaning 
of the word. 


Ill. The Argument that the June 28 Offer was Genuine. 
—Re Argument that the June 28 Offer was Genuine 


Both the Company and the Board argue that the Company hs package offer 
of June 28, which contained no proposal with respect either to pensions and insur- 
ance or vacations, is proof that the Company was willing to make .a settlement 
which did not include any amendment or extension of the pension-insurance agrec- 


ment. 


This, of course, is yet another effort to defend the Board's decision on 
grounds not relied on by the Board itself. Nowhere in its opinion: ‘did the Board 
even discuss the genuineness of the June 28 offer. It must be assumed, therefore, 
that on this issue the Board accepted the Trial Examiner’s finding that the June 28 
proposal was “not a real offer,” that it was not “presented with any real confidence 
that it would be accepted, but was put forward to contrast dramatically with the 
next day’s wage-vacation-pension-insurance ‘package’ which Respondent was bent on 
securing.” (J.A. 246.) 


In any event, the evidence on this question clearly supports | the Trial Exam- 
iner. The vacation improvements which were omitted from this offer had already 
been granted to all of the Company’s non-union employees, and had been offered 
to the Union in the prior proposal of June 2. The Union had asked for these im- 
provements as early as January, 1966, and surely could not reasonably have been 
expected to accept a settlement which would require its members to have shorter 
vacations than the non-union employees, who worked in the same plant. As the 
Company’s lawyer admitted at the hearing in this case, “the company recognized 
that it was eventually in the collective bargaining cards that the bargaining unit em- 
ployees at Alloy would get this improved vacation plan . . .” (J.-A. 15.) 


Nor did the June 28 offer include any other benefit to make up for the ab- 
sence of the vacation item, which was valued at 6-1/2 cents per hour. Although it 
did provide for a wage increase which was 1 cent per hour higher than the June 2 
offer, this still left its total value at 5-1/2 cents below the value of the offer of 
June 2. And the offer which was unveiled the next day — the “final package” 
proposal — provided a wage increase that was 2 cents higher than that provided in 
the June 28 offer. The offer of June 29 was, therefore, worth a total of 8-1/2 


cents more than the offer of June 28. 


These figures are based entirely on the Company’s own testimony. They 


entirely negate the vague and self-serving statement of one Company witness that 


“the offer of June 28 might well have been a more costly offer insofar as the Com- 


pany was concerned ...” (J.A. 54.) As we demonstrated in our opening brief 
(p. 37, n. 7), the June 28 offer was actually worth 24% less than the June 2 offer, 
and 33-1/3% less than the “final” offer of June 29. 


Thus, the Trial Examiner’s finding that the offer of June 28 was not genu- 
ine, and not made with any hope or expectation that it would be accepted, is not 
only supported but compelled by the evidence. The real purpose of that offer was 
simply to let the Union know that it could not expect to receive an acceptable 
proposal until it agreed to an extension of the pension-insurance agreement. It was 
the Company’s answer to the question which the Union had been asking throughout 
the bargaining: are the vacation improvements tied to the pension-insurance propos- 
als? It was, in other words, an integral part of the Company’s effort to force the 


Union to extend the pension and insurance agreement. 


Moreover, as the Trial Examiner also pointed out, the terms, in which the 
Company’s “final package” was presented on June 29 made it crystal clear that the 
Union had to accept that package — precisely as it was presented zk in order to 
avoid a lockout. This was stressed not only in the Company’s statement at the 
bargaining table (J.A. 196), but also in the letter which was distributed to all the 
employees immediately after the bargaining session. (J-A- 193.) | 


But there is an even more fundamental fallacy in the argument of the Board 


and the Company on this question. Let us assume that, on June 29, the Company 
had told the Union that it could accept either the June 28 package or the June 29 
package. Suppose the Company had said, in so many words, “If you agree to our 
pension-insurance proposal, we will give you the new vacation benefits, which are 
worth 6-1/2 cents, and a wage increase averaging 18 cents per hour. However, if 
you refuse to accept the pension-insurance proposal, then we will not give you the 
vacation benefits, and we will only give you 15 cents per hour in wages. Take 
your choice, but you must accept one of these alternatives or we will lock you out.” 
The Company, of course, never gave the Union any such option, but even it it had, 
we submit it would have been guilty of violating the Act. | 
| 

If this kind of bargaining were permissible, any party could easily evade the 
prohibition against insistence on non-mandatory bargaining proposals by using the 
simple device of coupling such a proposal with an even more unattractive alternative. 
A union could say, for example, either give us 15 cents per hour and accept our 
non-mandatory proposal, or give us 50 cents per hour and we will drop our non- 
mandatory proposal. We doubt that the Board would have any difficulty holding 


such conduct to be unlawful. Obviously, one way of “insisting” on a proposal is 


lo require the other party to accept it in order to obtain something else which it 


wants. This is precisely what the Company did in this case. 


It is important to bear in mind that when the Company made its first pro- 
posal, on June 2, its chief spokesman said: “So there will be no mistake, the vaca- 
tion plan and the pension and insurance plan are tied together.” (J-A. 138.) This, 
we submit, was an honest statement of the Company’s position, and was in fact 
adhered to throughout the subsequent negotiations. It is true that the Company 
later tried to qualify that statement by assurances that it was willing to bargain 
Separately about vacations, but the fact is that the two offers which contained the 
vacation improvements also contained the pension-insurance proposals, and the one 
offer which omitted the latter also omitted the former. Thus, the Company’s at- 
tempts to withdraw or qualify its initial statement that these two items were “tied 
together” were plainly disingenuous. The Company’s words were belied by its con- 
duct. 


Even at the injunction hearing in this case, the Company made it clear that 


it was unwilling to grant the vacation improvements unless the Union agreed to ex- 


tend the pension-insurance agreement. At that time, the following exchange occurred 
between the Court and Mr. Miles, the Company’s chief negotiator: 


“THE COURT: Were you willing as chairman of the negotiating 
team for the employer to just let the old pension plan ride along 
to ‘67 and leave it out of the negotiations and merely negotiate 
on vacation and wages and other aspects of the new contract? 


“THE WITNESS: The vacation plan was a pretty healthy plum 
we thought and we felt we should have something for it, and 
we felt that the pension and insurance agreement tied up for 
five years would be worth the vacation plan. 


| 
“THE COURT: I understand that but were you willing or 
would you have been willing to say, ‘All right, let’s just | ‘let 
the old pension plan ride, even though you are sacrifici 
what we feel are improvements in it? We will just soot 
old pension plan ride until it terminates in “67 and we will 
merely now discuss the rest of the contract with that over 
to one side’? | 


“THE WITNESS: Certainly we would have discussed whatever 
counterproposal that they wanted to propose. If there had 
been a counterproposal, we would have discussed it with. 
them. I am not saying they would have gotten it that way, 
but we would certainly have discussed it with them had they 
indicated that was the way they wanted to discuss it.” GA. 
143-44; emphasis added.) 


| 
This testimony, as well as the Company’s entire conduct throughout this 

case, makes it clear that while the Company may have been willing to “discuss” any 
proposal, it was determined not to make any agreement which did. jnot include exten- 
sion of the pension-insurance plan. Its original plan was to force the Union to ac- 
cept an extension of the pension-insurance agreement by making that the price of 
the vacation improvements which it knew the Union had to have. ‘When that effort 
failed, the Company brought additional pressure by locking out the employees. 
Since pensions and insurance were not a mandatory subject for bargaining at that 
time, these actions plainly constituted a violation of the Act. | 
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